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Abstract

The development of historical constitutional models is described through the lens of
Paolo Comanducci’s typology. On this basis the author argues that the phenomenon
of constitutionalism should not only be analysed through norms and facts, but that
there is a need for a broader science of law which both takes into consideration the
discourse and practice of jurists, ideologies on codification and the dichotomy between
natural legal theory and legal positivism. Accordingly, constitutional concepts can
also be analyzed through all the intellectual mechanisms which are used to produce,
apply, or justify the constitutional concepts. This can for instance be through concepts
such as logic, hermeneutics, and rhetoric. Troper accordingly describes the emergence
of different constitutional models: the constitution as an order, as a norm, as a
norm if and only if it can be sanctioned and to the neo-constitutional model where
the constitution plays the role of bridge between law and morality/politics. On this
basis, Troper proposes a new hypothesis that the conceptions of the constitution are
subject, due to their internal logic, to a process of self-transformation. This process
is partially legitimized within the norms of the constitution and partially in the
interaction with the broader societal dynamics.

Urtak™

Sg@guliga menningin av stjornarrattarligum leistum verdur lyst vid stgoi i flokk-
ingarfrymlinum hja Paolo Comanducci. A hesum grundarlagi verdur grundgivid
fyri, at stjornarreettur sum fyribrygdi eigur ikki einans at verda greinadur vio stgdi {
normum og fakta, men heldur { breidum l6garvisindaligum hgpi, i0 m.a. eisini tekur
atlit til ordaskifti og virkio hjd lggfrgdingum, hugsjonarliga 16garskriving og skipan,
og sundurbytid millum néttirulég og lggfradiliga positivismu. Stjdrnarrettarlig
hugtgk kunnu sostatt verda greinad umvegis hugvisundarligar skipanir, sum verda
nyttar til at framlei0a, fremja, ella grundgeva fyri stjérnarrettarligum hugtgkum.
Fakgkini logikkur, tulkingarlera og retorikkur kunnu eitt ni brikast. Menningin
av stjérnarratti, sum hugtak, verdur sidani lyst: stjérnarrettur sum skipan; sum
normur; sum normur, id er treytadur av revsitiltgkum; og ny-stjérnarrattur, har
stjérnarskipan virkar sum brigv millum 16g og moral/politikk. Troper meelir tiskil
til eitt nytt hugsanarstgi, har stjornarskipanarligir leistir umskapast innanifra { eini
tilgongd, sum mennist { samspalinum millum egnan innanhysis bygnad og samfelagio.
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Introduction

The genesis of this article allows me to introduce readers of the Faroese Law
Review to some aspects of the constitutional theories of Paolo Comanducci
as well as some aspects of my own. Most of Comanducci’s published work in
constitutional law and constitutional theory is written in Italian and most of my
own is written in French.

That work is thus quite likely to be unfamiliar to Faroese, and other, readers of
this journal. But our colleagues at the University of the Faroe Islands, and at least
some Faroese politicians and officials have a particular interest in constitutional
law and constitutional theory, motivated by their interest in the clarification
of the constitutional status of the Faroe Islands as a part of the Kingdom of
Denmark under a Home Rule régime and their interest in the possibility of a
sub-state constitution for the Faroe Islands (both of these interests being matters
of controversy).

The constitutional ideas of Paolo Comanducci and those of my own are rather
distant from these particular Faroese interests, but not far enough to be strictly
irrelevant, and my hope is that this little article may provide some enlightenment.

Paolo Comanducci’s Typology

When we distinguish between the philosophy of law and the theory of law, we
may do so on the basis of a pair of different criteria, one of which is linked to
natural law theory, and the other to legal positivism. The former would have
as its subject the substantive notions of law, such as justice, sovereignty, and
obligation; the latter would criticize these notions as tinged with metaphysics
and would adopt an analytical and formal approach.

One would refuse to distinguish between law and discourse on law, between
description and value judgment; the other, on the contrary, would oppose the
science of law and its object, so that the science can describe its object, in a
manner similar to that of the natural sciences. One of the difficulties is then in
the way in which this object is characterized. It can be conceived as a system
of norms: a set of facts; but law can also be conceived as what jurists do when
they produce, apply, or justify rules, so that the object of the science of law then
includes not only the norms, but all the intellectual mechanisms used to produce,
apply, or justify them, for example logic, hermeneutics, and rhetoric.

We then find some of the notions studied by the most classic philosophy of law,
but of which we seek to discover not the nature, but only the use that jurists
make of them. One of the major contributions of the Genoa school is precisely
to have examined these mechanisms and notions as they structure the discourse

44



Michel Troper: The Self-transformation of Constitutional Models

of jurists, the ideologies of codification, interpretation, and constitutionalism;
and one of Paolo Comanducci’s main contributions concerns constitutionalism in
particular, of which he constructs a typology. This contribution seems particularly
important to me for several reasons.

The first is that it illustrates perfectly the transition from an analysis of the
formal structure of law, and in particular of the constitution, to an analysis of the
ideological and political significance of its content. Instead of only asking — like
Kelsen, for example — whether the constitution is valid, and if so, what is the basis
of its validity; and if not how it could still serve as a basis of validity to the law,
at which point we begin to look more carefully at the content of constitutions
and inquire into the various conceptions that men may have had of them.

Second, Comanducci’s typology helps us to understand the way in which norms
receive content. In the traditional vision, this content is either the product of
deductive reasoning from the content of a higher norm if we think that the
authority which sets out the norm has no margin of discretionary power or else,
if we admit that it does indeed exercise such power, it is only the reflection of the
preferences of its author, put into legal form. However, the way in which Paolo
Comanducci analyzes the different models of constitutionalism shows that, in
many cases, a) these models do not correspond directly to moral or political ideas
and beliefs that would be reflected in the provisions of the constitutional text, but
to different conceptions of the constitution itself, b) that these conceptions do
not always exist prior to the process of drafting the constitution, but are simply
presupposed by the constituents, and c) that these presuppositions are necessary
to justify the creation of constitutional authorities and to the distribution of
skills among them.

Thirdly, Paolo Comanducci’s contribution is based not upon a conception of
the constitution as being only a set of rules which order, prohibit or allow; nor
as the organization of one type of regime rather than another, a monarchy or a
democracy, a parliamentary or presidential system; but rather as the embodiment
of a certain conception of the mode of constitutional effectiveness: of what
Montesquieu called its ,,principle or its ,,spring*.?

Finally, to the extent that these conceptions can be considered as part of the
law and where they are presupposed by the constituents but must be the subject
of a reconstruction on the part of the theory of law, such as that carried out
by Paolo Comanducci, they are both discourse of the law or in the law and
discourse on the law.

2 He distinguishes thus ,,the despotic government whose principle is terror, [from] the monarchy & [from] the
republic, whose springs are honor & virtue® (Esprit des Lois, Book VI, chap. IX).
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So, what is this typology? In one of the most recent presentations of his typology,
Paolo Comanducci distinguishes four models of constitutionalism, which I must
oversimplify here and translate into my own vocabulary, hopefully without
distorting his thinking.?

The first model: the constitution as an order. This can also be called a mechanical
or Newtonian model. According to this conception, the constitution distributes
powers between several authorities in such a way that if one of them attempted
to modify this distribution for its own benefit, the others would prevent it. The
constitution, one thinks, will not be violated, but this will not be due to the
respect that a norm inspires, but simply to the fact that it will be impossible to
violate it: at least that is what one hopes. So, if it is true that what distinguishes
the norm from the fact is that only the norm can be violated, then the constitution
is not a norm but a fact.

The second model: the constitution as a norm. According to Paolo Comanducci, the
term ,,constitution in this sense refers to a set of legal norms, written or customary,
superior to all other norms and which have value per se. The constitution will
be respected — at least we hope — and will be effective, because of its normative,
or obligatory, nature. The effectiveness of a norm may depend on the existence
of sanctions in the event that the prescribed conduct is not carried out, but in
the case of the constitution, we do not rely so much on the sanction, because a
large number of the prescriptions it contains are not justiciable. We rather rely
upon the respect, virtue, or wisdom of public authorities.

The third model, which is in fact simply a variant of the first, is the one in which
we maintain that constitutional norms are only truly norms if their violation can
be sanctioned, which implies — in order to control the validity of the laws — the
institution of constitutional courts, deemed to apply the constitution in a neutral
and impartial manner, with very little, if any, margin of discretionary power.

The fourth model rests upon neo-constitutionalism. According to Paolo Co-
manducci, its main characteristics are:

The idea that the constitution plays the role of a bridge between law and morality
(or politics), in the sense that it opens the legal system to considerations of a
moral nature because on the one hand constitutional principles are positive moral
principles; and that on the other hand, justification in law (especially justification
of interpretation) cannot do without moral principles.

3 COMANDUCCI Paolo, Chapter I, ,,Epistemologie” in TROPER M. & CHAGNOLLAUD D. (Directors),
Traité international de droit constitutionne: Tome 1, Théorie de la Constitution (Paris: Dalloz 2012), pp. 7-37.
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The idea that the application of the constitution, unlike the application of the
law, cannot be carried out by subsumption but, due to the presence of principles,
by the weighting or balancing of these principles.

If we simplify further, we see that, although these four models did not follow
one another, and some constitutions borrow from several of these models, they
appeared at different times: the mechanical model was born in the century of
Enlightenment, the constitution as a norm in the 19th century, the constitution
as a norm sanctioned in the 20th century with the development of constitutional
courts, while neo-constitutionalism only appeared as a consequence of the
reasoning methods of these courts. We cannot then avoid wondering what could
explain their appearance.

Some Attempts to Explain the Emergence of Constitutional Models

The first temptation would be to link the succession of models to the vicissitudes of
political history. Isn’t that what we do when we explain that neo-constitutionalism
developed in Western Europe after the Second World War when, after the collapse
of dictatorships, the constituents set up constitutional courts to guarantee respect
for the constitution and fundamental rights? Such an explanation would, however,
be only partial, firstly because numerous political ruptures followed that gave
rise to formal constitutional changes, without these changes reflecting changes
in the conception that we had of the constitution. There are numerous examples
of such changes, which are very understandable because their sole purpose was
to replace one set of political personnel with another, or to modify the balance.

Thus, the Revolution of July 1830 in France led to the replacement of the Charter
of 1814 by the Charter of 1830, but without modifying its fundamental balances
because it was above all a question of replacing one king by another and of slightly
expanding the electoral body. It undoubtedly happens that a new constitution is
designed to remedy the defects attributed to an older one, as we wanted to and
believed that we were doing in France in 1946 to break with the Vichy regime,
without however returning to the 3rd Republic while remaining not only in the
dualist parliamentary system, but in a model constitution as the norm.

One of the faults of the 3rd Republic was ministerial instability. Governments
were overthrown very frequently, and the cause, it was believed, lay in the ease
of overthrowing them. It was enough for a government to fail to obtain the
vote for a law for it to feel forced to resign, even though there was no absolute
majority against it. The 1946 constituent therefore thought that this defect could
be remedied by specifying that the government would only be obliged to resign in
the event that it was overthrown by an absolute majority by a motion of censure
or the rejection of the question of confidence. It was thus naively assumed that
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the government only resigned under the 3rd because it believed itself obliged to
do so and that it would therefore not resign if it did not have the obligation to do
so. Naturally, the governments of the 4th Republic continued to be overthrown
by relative majority and resigned because although they they had no obligation
they were obliged to do so, simply because they were deprived of the possibility
of governing and could not stay in place without the laws that they deemed
essential.. Governmental instability was therefore just as strong under the 4th
Republic as under the 3rd.

Conversely, we can also note that constitutional changes and even changes in
constitutional models have occurred without formal changes to the constitution.*
The most striking example is that of the American constitution, first designed on
a mechanical model but which, today thanks to — or because of — the Supreme
Court, is now designed as a standard. The change of model therefore does not
always correspond to a change of regime, or even to a change of constitution.

What then could explain the succession of constitutional models?

We must first rule out a first explanation of constitutional history by the
developmens of the history of ideas, according to which the conception of the
constitution pre-exists the constitution itself because it comes from the brains of
philosophers, while the constituents limit themselves to implementing it. Some
authors have thus sometimes been tempted to attribute the American constitution,
or the French constitution of 1791, to Montesquieu, and the constitution of 1793,
if not to Rousseau himself, at least to his influence. This explanation suffers
from several flaws. None of these constitutions reproduces a ready-made model
found among the great authors and we must either consider that they have been
betrayed or misinterpreted — has it not been said that 1791 had achieved a rigid
separation of powers, despite Montesquieu who would have been in favor of a
flexible separation — or that the constituents had created another model. It is
the second hypothesis that is required.

It is enough to read the debates of a constituent assembly to note that, if the
constituents sometimes refer to these authors, it is in very general terms and
never to claim to apply a constitutional plan and that the notions essentials
come not from philosophical programs but from compromises dictated both by
political considerations and by the need to give intellectual — and not ideological
— coherence to the text. Thus, for example, the entire concept of representation
in the French constitution of 1791 was born from a constraint: as the law is the
expression of the general will, those who participate in the production of laws

4 ACKERMAN Bruce A. We the people. 3 vol. Harvard Univ. Press paperback ed. Cambridge, Mass.: Belknap
Press of Harvard Univ. Press, 1993; ALTWEGG-BOUSSAC Manon, Les changements constitutionnels
informels, Collection des théses, n° 76. Fondation Varenne, 2013.
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must be representatives of the sovereign, so that the king, because he participates
to the enactment of laws through his right of veto, must be called ,,representative*
and that representation must be detached from election. Of course, this is not
a conception or model of a ,,constitution“. This is a conception of the basis of
power, but what the example of representation shows — and we could continue
with national sovereignty and many other notions — is that conceptions do not
exist prior to the constituent work but are the product of the intellectual tinkering
in which we are forced to indulge.

There is, however, a difference between a conception like the ,theory of
representation” and models of the constitution, like those distinguished by
Paolo Comanducci.’ A theory of representation responds to the need to justify
with regard to a small number of uncontested principles which are also linked
together (the principle of ,,all sovereignty resides in the nation, which exercises
it through its representatives®, ,the law is the expression of the general will”)
a practical decision already adopted relating to a specific question such as the
attribution to the king of a right of veto and the fact that this justification must
be stated in the text of the constitution itself or at the very less during debates.

A model of a constitution, on the contrary, does not consist of a justification with
regard to principles but of a supposed relationship between means and ends, for
example in the idea that the constitution will be effective if it is constructed like a
mechanism or if it is formed of a set of obligatory standards or if there is a system
of constitutionality control. Whether the description of the relationship is true or
false does not change the nature of the model. Let us emphasize that it can be
used either to justify ex ante the writing of the constitution, or to account ex post
for the structure and expected mode of operation of the constitution, as can be
done by theorists, for example Paolo Comanducci, who do not pursue a practical
objective, but seek a better understanding of the constitutional phenomenon.

Justification by model is different from justification by standards. It does not
consist of asserting that a certain rule complies — or is the only one compliant
— with an incontestable principle, but that it constitutes the best means, or even
the only one, of obtaining the expected result: an effective constitution. One
might be tempted to say that a theory like representation is a matter of tinkering,
while models are an engineering art, but the comparison would only be valid
for models which are ex ante constructions and not for those which are sets of
presuppositions that theorists have updated.®

5 Theterm,theory* here does not designate a scientific or philosophical theory, but a legal construction intended
to account for and justify a set of provisions. The French doctrine of public law thus speaks of ,,the theory
of the separation of powers* or ,,the theory of public service®, which is translated by the German ,,Lehre®.

6 LEVI-STRAUSS Claude, La Pensée sauvage (1962), Paris, Plon, Pocket, coll. Agora, 1990, p. 31.
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But, at least in the case of a Model which would be analogous to a plan, cannot
we understand the change of model as a conversion of the constituents to a
new model? Can we not think, for example, that if the mechanistic model was
indeed invented by the philosophers of the Enlightenment and the American
constituents, others were able to follow it later? This question must be answered
in the negative, because the application of a previous model is in no way a change
of model. If the charter of 1814 is indeed a break with the Napoleonic system
to the extent that it is very consciously inspired by the English model, it in no
way constitutes a new model.

Thus, since we cannot explain the change of model by the deliberate substitution
of one model for another, we could still be tempted to formulate a much more
general hypothesis: that these models participate in the intellectual atmosphere
of their time and that the constituents reason with the concepts, images, modes of
narration, in vogue, for example in the 18th the mechanical model of Newtonism,
then the model of the norm of liberalism and moralism of the 19th, at the end
of the 20th the neo constitutionalism of the ideology of fundamental rights or
the tendency towards epistocracy.” These phenomena are incontestable, but they
in no way allow us to understand how and why this intellectual atmosphere is
translated into a set of presuppositions on which the specific legal form of the
constitution is based.

We can then attempt a third hypothesis: that the different conceptions of
the constitution are subject, due to their internal logic, to a process of self-
transformations.

A New Hypothesis

Let’s start with the mechanical model. Montesquieu himself did not invent this
conception of the constitution, but only constructed a very simplified model of
the English constitution, as it was conceived by those who practiced it, not as an
obligatory norm, but as a system in balance, capable of guaranteeing political
freedom. The model, as we have seen, is repeated with some variations in the
American constitution (an elected President and a partial veto) and the French
constitution of 1791 (a single chamber and a suspensive veto).

We know that this balance could not be maintained as soon as the right to
suffrage was extended and especially as political parties appeared, so much so
that the system evolved towards parliamentarism in England, in France in 1792
and again under the Charters, in Belgium, etc. The United States escaped this
movement thanks to, or because of, the absence of parties in the strict sense.
Yet, this is a change of regime, not a change of conception of the constitution.

7  Rule by the most politically knowledgable citizens.
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However, it was inevitable that the mechanical model would be transformed,
because it already contains, if not the idea that the constitution is a norm, at
least the very idea of the hierarchy between law and decision taken in application
of the law. This is also what is expressed by the principle of the separation of
powers, according to which the execution of the law must not be carried out by
the same body as that which exercises legislative power, in such a way that it is
always in conformity with a previous law and this is also what results from the
separation of the powers of the constituent power and the constituted powers,
which prohibits modifying the constitution in the form of an ordinary law.

It must be emphasized that the obligatory nature of the law, including in revolutionary
constitutions, is not due to the fact that it is the expression of the general will — this
idea only makes it possible to justify the attribution of legislative power to certain
authorities by their quality of representative of the sovereign — but only to the fact
that the legislative authority has been empowered by the constitution. It must also
be emphasized that this obligatory character does not come, as later with Kelsen,
from the idea that a norm cannot find its basis in a fact, but only in another norm.
It is made to proceed solely from the separation of the constituent power and the
constituted powers, of which Sieyes claimed paternity.

It is therefore very understandable that the transition from the mechanical conception
to the conception of the constitution as a norm took place at approximately the
same time in France and the United States, as shown by the similarity of the
remarks of Sieyes and John Marshall. According to Sieyes, ,,a constitution is a
body of obligatory laws, or it is nothing”;® and Marshall writes similarly, ,,The
constitution is either a superior, paramount law, unchangeable by ordinary means,
or it is on a level with ordinary legislative acts, and, like other acts, is alterable
when the legislature shall please to alter it. If the former part of the alternative be
true, then a legislative act contrary to the constitution is not law: if the latter part
be true, then written constitutions are absurd attempts, on the part of the people,
to limit a power in its own illimitable nature.” (Marbury v. Madison).

It is remarkable that this idea that the constitution is a mandatory norm does not
appear in the actual text of the constitutions and that it was only formulated by
Marshall a few years after the entry into force of the American constitution. This
is because, at the time of writing, there is no fear that it could be violated by the
legislative power, since the organization and internal balance of the legislative
power seems to prevent any possibility of violation, nor that it could be by the

8  TROPER Michel. Terminer la Révolution : la Constitution de 1795. Histoire des constitutions de la France.
Paris, Fayard, 2006, p. 217s. ; in the same vein, (FIORAVANTI Marco. ,, Sieyés et le jury constitutionnaire :
perspectives historico-juridiques ». Annales historiques de la Révolution frangaise, no 349 (September 1,
2007): 87-103.
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executive power since he could only violate it by force or by going beyond the
strict execution of the laws and he would then be criminally responsible. The same
goes for judges, who are also responsible for any attempt to usurp a part of the
legislative power. But what is sanctioned in the behavior of ministers as well as in
that of judges is not the violation of the constitution, it is the violation of the law.’

However, the idea that the constitution is obligatory and superior to the law can
be understood in two ways. It can first only mean that it is it which establishes and
empowers the legislative power by determining the procedure for producing laws
and the mode of revision. In this sense, as Marshall says, any constitution is superior
to the law since it cannot be revised according to the ordinary legislative procedure.

But it can also mean that, as with any norm, its violation can be punished by
the courts.

In the former case, there is no need to provide for a review of the laws, because
an act which was not adopted in accordance with these rules would simply not
be a law, for example if the procedure required a vote by the legislative body
and the sanction of the king and if the sanction was lacking, it would not have
been an unconstitutional law; there would be no law at all.

The constitution thus included what was called under the French Revolution an
internal guarantee, and an external guarantee seemed perfectly unnecessary.

But in the latter case, the supremacy of the constitution could mean that contrary
acts are voidable by the courts. Thus, in the absence of judicial review, the
constitution cannot be said to be supreme.

It must be emphasized that there is no logical link between the two meanings and
that, if every constitution is superior in the first sense, many are not superior in
the second as long as they do not include a sanction mechanism. However, the
constitutions of the end of the 18th century are only obligatory in the first sense
in that they are not accompanied by sanctions. Some members of the French

9 For the courts, this is the law of August 16-24, 1790, which prohibits them, under penalty of failure to rule
by means of general provisions and even from interpreting the laws. As for the ministers, the constituent
assembly had provided that they would be responsible for the acts of the king which they had countersigned
and that the following assembly would make a law to define the crimes and misdemeanors of which they
could be guilty, but we did not was quickly realized that such a penal code for ministers was unworkable and
perfectly useless, because, in addition to the crimes provided for in the constitution (attempts to overthrow the
constitution, attack on freedom, corruption) it was enough to say that they would be responsible for the non-
execution of laws (see TROPER Michel. La séparation des pouvoirs et I’ histoire constitutionnelle frangaise.
Paris : LGDJ, 1980 pp. 78-79).
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national Convention had even considered expressly declaring that the Bill of
Rights was not obligatory.”’

John Marshall therefore commits a sophism when he deduces from the superiority
of the constitution in the first sense that it is also superior in the second and
that it is up to the courts to sanction laws contrary to the constitution thus
understood.! However, we can understand the temptation to commit the sophism
because the only way to justify the claim to control an act is to submit it to a
higher rule and therefore, failing to find a positive rule in this system, to pretend
that it exists. This is exactly what the parliaments did in Ancien Régime France
to exercise control over the laws decreed by the king: invoke the ,,constitution
of the kingdom“ including the famous ,,fundamental laws of the kingdom*.!?

But it is true that if the constitution was in fact not superior in this second sense,
it became so after the Marbury decision, because it was it which achieved the
superiority on which Marshall claimed to base it. If it was not true that the
supremacy of the constitution implied control, control did create supremacy.

In other words, it was the Marbury decision which brought about the transition
in the United States from the second to the third model. It is also a similar
justification that we find in Kelsen, who also affirms that in the absence of
control, the constitution would not be ,,truly* obligatory. Certainly, unlike John
Marshall, he does not claim that control would be implied by the supremacy of the
constitution. He only considers the institution of the control of the constitutionality
of laws by a court as a means of achieving this supremacy, but we can clearly
see that he has rallied around this new conception of the constitution. And it is
again this same conception which, as we have seen,was only fully realized after
1971, when the Constitutional Council decided that the preamble to the 1958
constitution, as well as all the principles written or unwritten to which it refers,
had the same value as the numbered articles of the constitution and should
henceforth serve as a standard (“reference norm”) in the exercise of the control
of the constitutionality of laws.

We can thus see that the transition from the first to the second model and from
the second to the third results from the rhetorical possibilities that the hierarchy
of norms offers to the actors and first and foremost to the courts of last resort.

10 TROPER, Terminer la Révolution, op. cit.

11 TROPER Michel. ,, Marshall, Kelsen, Barak and the constitutionalist fallacy ». International Journal of
Constitutional Law 3, no 1 (1 janvier 2005): 2438.

12 GOJOSSO Eric. ,, Le rapport entre la loi et la constitution dans la pensée des Lumiéres ». Dix-Huitiéme
Siecle, 2005, 14759 ; DI DONATO Francesco. 9871 Statualita Civilta Liberta: Scritti di Storia Costituzionale.
Leviathan e Behemoth studi 1. Napoli: Editoriale scientifica, 2021.
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Nevertheless, the third model also contains the seeds of a fourth model. The
legitimacy of constitutional courts depends entirely on their ability to show that
they do not rule on expediency, but that they ,,apply the constitution®. However,
they must also indicate the reasons why it is good to apply the constitution and must
likewise maintain that they limit themselves to this application, without exercising
any discretionary power. As for the reasons for applying the constitution, one
must invoke the guaranteeing of fundamental rights and must also maintain that
the text of the constitution is clear, or at least that the use of rigorous methods
of interpretation guarantees the discovery of its true meaning.

When these justifications appear insufficient — in particular because it is clear
that judges, most especially constitutional judges, do indeed have a wide margin
of discretionary power, since interpretation is not a function of knowledge, and
the texts do not enunciate truths but rather invoke principles whose nature
and content are vague and may be in conflict — then, to be able to continue to
maintain that, in adjudicating, they do no more than to ,,apply the constitution®,
it is necessary to give the word ,,constitution* a different meaning: that is to say,
to presuppose yet another conception of the constitution.

There are several ways of achieving this, in particular by maintaining that
the principles invoked by the constitution, even if not stated in its text, are
positivized moral principles, that they therefore have an objective value and
that they are therefore part of the constitution. This extends the justification of
constitutional adjudication through the idea of guaranteeing rights: rights that
must be respected not because they were proclaimed by the constituents, but
because of their moral nature. As for the fact that such rights can conflict, it
need not lead to questioning the rational nature of judicial decisions, provided
that it is granted that the judge is capable of objectively balancing the conflicting
rights and determining their respective weights.

However, the story does not end there, and the development of the power
of constitutional courts can also be appreciated from a mechanical point of
view. This is what those jurists are led to, who recognize that decisions do not
result—or do not result exclusively—from a rational process, that constitutional
judges exercise wide discretionary power, and that they make political use of
it. To continue to justify this power, they must therefore represent the courts as
countervailing powers, capable of limiting the abuses of elected majorities and
thus protecting fundamental rights and the rights of minorities. And to be able
to continue to maintain that by behaving as countervailing powers the courts
apply the constitution properly, the constitution must be re-conceived as a system
that contains the guarantees of its own preservation. That this justification is
not easily compatible with democratic theory is yet another sign that the model
has changed once again.
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