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Barour Larsen, ritstjornarlimur !

Oddagrein

Ta ein lovandi amerikanskur legfredingur fyri gott 30 arum sidan bradliga
doydi i einum aldri av einans 42 arum, skrivadi ein eldri starvsbrodur, at aka-
demisk logfredi kundi neyvan verid fyri meira lemjandi missi.

Eg havi mangan hugsad, at ta tad bar til at orda seg so i einum samfelag vid
hundradavis av trmalingum innan legfredi, hvussu skal tad so bera til at finna
ord fyri missin fyri foroyska logfredi og samfelag av Kara 4 Rogvi, professara,
fyri na 5 arum sidan?

Kari var fyrsti foroyski logfredingurin, sum av alvara hevoi eina samanhang-
andi hugsjon um feroyska logfredi og foroyska legfrediliga Gtbugving. Hoast
fyri ein part hjalptur av e¢drum er tad honum einsamellum fyri at takka, at eitt
foroyskt akademiskt logarrit bleiv stovnad, og somuleidis at logfredittbiigving
i dag er a Frodskaparsetri Foroya.

Foroyskt Logar Rit kom ut { sjey argangum millum 2001 og 2007. Sidan kom
stigur i. Ein ttgava var aftur 1 2013. Eftir hetta hevur ritid ligio stilt.

Ztlanin er nu at fara undir aftur steduga utgavu av Feroyskum logar Riti. Ritid
kemur at stydja undir samfelagslig vidurskifti og vera partur av umhvervinum
innan 10g & Frodskaparsetri Foroya, sum sidan 2013 hevur bjodad eina master-
utbigving og sidan 2019 eisini bachelorutbiigving i 16g.

[ mun til fyrr verdur ritid fyri framtidina ikki prentad, men lagt it 4 heimasid-
una fritt atkomiligt fyri ell dhugad. Skipanin vid at halda ritid moéti gjaldi fer
tiskil i seguna. Kortini er henda utgava partvis undantak, ta nekur eintek verda
prentad av hesi utgavu til heidurs fyri stovnaran av ritinum og grundleggjaran
av foroyskari legfredititbugving.

Arid eftir, at Kari var farin, mintust vit hann 4 fakligum degi, einum seminari,
i Leeraraskulahellini 4. mars 2016 undir heitinum Logfiodi i smaum logdomum
og samfelogum.

' Adjunktur og utbugvingarleidari i logfredi, Frodskaparsetur Foroya.

4 « 9 FLR (2020)



Foroyskt Logar Rit (Faroese Law Review) vol. 9 no. 1 — april 2020

Nu ritid kemur ut aftur, er hoskandi at prenta teer framlogur i greinaformi, sum
blivu hildnar hendan dagin i Laeraraskulahellini, Kara til heidurs. Talan er um
framlogur eftir logfredingar og akademikarar, 10 hava arbeitt saman vid Kara
og & ymiskan hatt stodu honum neer.

Triggjar framlegur koma ikki vid i hesa utgavu. Tann eina er eftir vinmann
Kara, Agust pér Arnason, sila. Agust por hevdi dhugaverda framlogu um log-
fredittbugvingina & Akureyri, sum & mangan hatt var fyrimynd hja Kara i
arbeidinum at skipa fyri foroysku utbugvingini. Agust por andadist 4 vari 2019
og naddi ikki at laga framleguna til grein.

Tann nasta er framlogan hja vinmanni Kéra, Andrass Holm Arge, undir heit-
inum Logkenur odalsmadur, sum & ein baoi personligan og stuttligan hatt
lysti, hver Kari var sum menniskja, og tann 6vanliga dhuga, sum Kari hevdi
fyri logfredi og landbiinadi fra bladungum av. Andrass helt eina fralika fram-
logu, kanska ta bestu & seminarinum. Henda framlega bleiv kortini ikki lagad
til grein, eina mest ti framlegan var personlig meira enn faklig.

At enda hevoi Heini i Skorini, adjunktur og ph.d. i altjoda politikki, eina
ahugaverda framlogu um ldéggavu um haturstalu, blasfemi og truarfreelsi i
einum foroyskum-donskum hepi, 10 ikki enn er blivin lagad til grein, men
vaentandi kemur vid til seinni utgavu.

[ utgavuni hesuferd leggur undirritadi fyri vid greinini Hvi serforoyska log-
[frodiutbugving? Greinin er, sum heitid bendir 4, ein breid hugleiding um tydn-
ingin av at skipa egna foroyska legfrediliga utbugving.

Hans Gammeltoft-Hansen, fyrrverandi Folkatingsins umbodsmadur, hevur
sidan grein nevnd Om forholdet mellem forvaltningsprocessen og den materiel-
le forvaltningsret, sum er ahugaverd vidgerd av sambandinum millum proses-
suellan raett og innihaldsligan rett og ein grundgeving fyri, at rettartrygdir
(retsgarantier) i prosessrattinum eiga at verda tulkadar meira stirvid enn adrar
reglur i reettarskipanini.

Joan Pauli Joensen, professari emeritus & Frodskaparsetrinum, hevur grein
kallad Etnologiskar hugleidingar kring siovenjur, 16g og grundlog, har hann
minnist aftur & samstarvid vid Kara i feroysku grundlégarnevndini (seinni
stjornarskipanarnevndini), har Kari aftur hevoi ein tydandi leiklut.
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Halgir Winther Poulsen, fyrrverandi advokatur og domari i Fasta Gerdarreetti,
hevur greinina Foroyskur arbeidsreettur og Fasti Gerdarreettur, har hann lysir
avgerandi tydningin Kari hevdi sum formadur i nevndini at skipa Fasta Gerdar-
reett.

Mikael M. Karlsson, heimspekingur og adjungeradur professari i 16g a Froo-
skaparsetri Foroya, hevur sidan greinina Legal Education, har hann hugleidir
um tydningin av legfredititbugving og m.a., hvi tad er tydandi ikki at skipa
loysnir i smaum samfelegum eftir bygnadinum i munandi sterri londum og
skipanum.

Sum seinasta ikast vid tilknyti til seminarid fra 2016 hevur Niels Waage,
fyrrverandi gerdarattardomari og domari, eina grein undir heitinum Kollektiv
arbejdsret som ferask sceranliggende, har hann sigur frd m.a., hvussu hann
kom at kenna Kara, bakgrundina fyri Fasta Gerdaratti og iblasturin fra gamla
danska Permanente Voldgiftsret.

Seinasta ikastid til hesa utgavu er grein uttanfyri tema undir heitinum On
Justice and Law eftir irska heimspekingin Garrett Barden.

Editorial

When a promising American legal scholar passed away some 30 years ago, an
older colleague stated that legal scholarship could scarcely have suffered a
more devastating loss.

When such a statement could be appropriate in a society with hundreds of
excellent legal scholars, how could it even be possible to find words to de-
scribe the loss for Faroese law and society when Kari & Rogvi, the first and at
the time only professor of law on the Faroe Islands, passed away now some 5
years ago?

Kari was the first Faroese jurist who had a serious and coherent vision for
Faroese law and legal education. Even if partly assisted by others, it is his
honour alone that an academic Faroese law review was established, and that
the University of the Faroe Islands today offers both bachelor’s and master’s
degrees in law.

Faroese Law Review was published in seven volumes between 2001 og 2007.

Then there was stagnation until an edition again was published in 2013. Since
then the review has been dormant.

6 « 9 FLR (2020)
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The plan is now to publish Faroese Law Review again on a regular basis. The
review will be part of the legal environment at the University of the Faroe
Islands, where a master’s degree in law was established in 2013, and a bache-
lor’s degree in law in 2019.

In the future the review will only be available on the website as an open access
review. Thus, subscribing to the review will not be possible for the future. The
current issue is an exception, as a limited number of the issue will be printed
in honour of the founder of the review and of Faroese legal education.

The year after Kari’s passing, there was a seminar arranged for his commemo-
ration the 4th of March 2016 with the title Law in small Jurisdictions and So-
cieties.

In the process of reviving the review, the presentations from that seminar will
appropriately be adapted to articles. The speakers were lawyers and academics
that had been co-operating with Kari or had otherwise been close to him.

Three presentations from the seminar will not be printed as articles. The first
was held by Kari’s friend, the late Agust por Arnason. Agust por had an inter-
esting talk about the legal education at the University of Akureyri, an educa-
tion that in many respects served as a model for Kari’s efforts to bring about a
Farose legal education. Agust por passed away in spring 2019, and had not
adapted his presentation to a publishable article.

The second is the presentation from Kari’s friend Andrass Holm Arge, under
the title Logkonur 6dalsmadur (free-holder learned in the law), that in a both
personal and humoristic manner described Kari as a human being and his ex-
traordinary passion for jurisprudence and agriculture (and agricultural law)
from very young age. Andrass had an exceptional presentation, probably the
best at the seminar, but as his presentation was personal more than academic,
it was not adapted to a publishable article.

The last was Heini i1 Skorini, assistant professor and ph.d. in International Re-
lations, who held an interesting presentation on legislation on hate speech,
blasphemy and freedom of religion in a Faroese-Danish context, which also
has not been adapted to an article for this issue, but will likely be prepared for
a later issue.

In this issue I have the first article under the heading Hvi serforoyska log-
froodiutbugving? (Why a distinct Faroese legal education?). The article is, as

9FLR (2020) « 7
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suggested by the title, a broad reflection on the importance of establishing our
own Faroese legal education.

Hans Gammeltoft-Hansen, former Parliamentary Ombudsmand in Denmark,
then has an article called Om forholdet mellem forvaltningsprocessen og den
materielle forvaltningsret (On the relation between the administrative proce-
dural law and substantive administrative law), which is an interesting discus-
sion of the relation between procedural law and substantive law; an argument
is made defending the view that procedural rules must be interpreted more
strictly or formally than substantive norms of the law in order to better enforce
those substantive norms.

Joan Pauli Joensen, Professor Emeritus at the University of the Faroe Islands,
has an article under the title Etnologiskar hugleidingar kring siovenjur, [0g og
grundlog (Ethnological reflections on customs, law and constitution), where
he reflects back on the co-operation with Kari in the Faroese Constitutional
Committee, where Kari’s presence again was of central importance.

Halgir Winther Poulsen, former attorney and judge at Permanent Labour Court
(Fasti Gerdarreettur), wrote the article Foroyskur arbeidsreettur og Fasti
Gerdarrceettur (Faroese Labour Law and the Permanent Labour Court) de-
scribing Kari’s important role as chair for the committee proposing and prepar-
ing the Faroese Permanent Labour Court.

Mikael M. Karlsson, philosopher and adjunct professor in law at the Universi-
ty of the Faroe Islands, has written an article titled Legal Education, where he
reflects on the importance of legal education and i.e. makes the point that it is
important for small societies and systems not to implement structures and
solutions uncritically from much larger societies and settings.

As the last article within the context of the 2016 seminar, Niels Waage, former
Danish Labour Court Judge, and former regular judge, has delivered the article
Kollektiv arbejdsret som feerosk sceranliggende (Collective labour law as a
field of special Faroese Competence) where he amongst other things reflects
on how he came to know Kari, the background of the Faroese Permanent La-
bour Court, and the inspiration that Kari found in the former Danish Perma-
nent Labour Court (Permanente Voldgiftsret).

The last contribution to this issue is an article outside the general theme and
not related to the context of the 2016 seminar. It is an article written by Irish
philosopher Garrett Barden, reflecting on the relation between law and justice
under that same title On Justice and Law.

8« 9 FLR (2020)



Foroyskt Logar Rit (Faroese Law Review) vol. 9 no. 1 — april 2020

Loégin hja Feroyskum Légar Riti

§1.
§2.

§ 3.
§ 4.

§ 5.

Foroyskt Logar Rit (FLR) er oheft logfrodiligt tidarrit.

FLR skipar fyri at Gitgeva tilfar, 10 lysir og greinar mal av tydningi fyri
foroyska logarekio.

FLR verdur styrt av eini ritstjorn, sum er hagsti myndugleiki.

Ritstjornin verdur vald a hverjum ari. @11 16gken og stjérnarken kunnu
mota 4 fundi at velja ritstjornina. Frafarandi ritstjorin skipar fyri val-
inum eftir vanligari mannagongd.

Hesir limir skulu veljast:

A. Ritstjorin

B. 5-9 logken ella stjornarken.

C. Eitt umboo fyri logfredi- ella samfelagsdeildina & Frodskaparsetri-
num, sum er sjalvvalt og verdur roknad sum partur partur av teim
6-10 ritstjornarlimunum.

Bladid verdur figgjad vid studli fra almennum myndugleikum og privat-
um studlum. Eftir samradingar vid nevndu studlar ger ritstjornin eina
figgjarreglugerd at galda fyri umsitingina av ellum pengum og fzi hja
FLR. Verour felagiod avtikid, skal allur peningur, i0 felagid eigur, fara til
Granskingargrunn Feroya.

Galdandi fra 9. juni 2005.

Adalfundur var 9. desember 2020, har nyggj ritstjorn vard vald.

I ritstjornini sita:

. Bardur A. {sheim
. Kristian Joensen
. Kari Durhuus

. Oda Strom

. Magnus Ennistig
. Eli Thorsteinsson
. Brian Sjardarson
. Barour Larsen

AWTWTWwWT >
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Fundarfrasegn (9. Desember 2019)

Adalfundur var i Feroyskum Logar Riti (FLR) méanakveldid 9. desember 2019
a veghaedd & Frooskaparsetri Foroya i Jonas Broncksgetu.

A fundinum luttoku Bardur Larsen, Kristian Joensen, Oda Strom, Magnus
Ennistig, Eli Thorsteinsson, Bardur A. fsheim, Brian Sjardarson, Zakarias
Vang og Eli Christiansen.

Skrivari var Bardur A. [sheim.

Skrain:

1. Komandi utgavur.

2. Vidtekubroytingar (flutt til seinni ritstjornarfund).
3. Val av ritstjorn.

Alment
Fundurin byrjadi vid prati um viokomandi legfrediligar avbjodingar i foroyska
samfelagnum.

Eitt nt hugleiddi Barour Larsen um serstakar astediligar og praktiskar avbj6o-
ingar innan 16g i Feroyum, og um hvussu FLR, eins og undanfarin ar, fram-
vegis kundi vera forum at vidgera slikar spurningar.

Kristian Joensen kunnadi m.a. um, at ein ph.d. lesandi hevdi dhuga i at skriva
grein um talufraelsi og §266b.

Zacharias Vang hugleiddi um tydningin av at hava tidarrit innan 16g i Feroyum
og greiddi eitt nu fra ad hoc rettarskipanini undir @drum heimsbardaga og
tydninginum av at hava eitt fakligt andlit uteftir.

Tosad vard sidani um, hvussu FLR eigur at verda rikio, og hvenn leist fyri
javnlikameting ein eigur at nyta. Sokallada duld javnlikameting (blind peer
review) vard umredd og hildin at vera skilagod til tess at tryggja fakliga
grundarlagio undir komandi utgavum. Avbjodingar kunnu kortini i so litlum
samfelag standast av at tryggja anonymitet, men tad merkir ikki, at hetta ikki
er eitt mal at stremba imoti.

10« 9 FLR (2020)
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Eisini vard pratad um tydningin av at vidarimenna ein almennan feroyskan
logfradi ordalista, sum kann byggjast & arbeidid hja Sigurdi Joensen, sala. Ein
slikur listi kann meguliga leggjast it & Sprotan, id longu hevur ein buskap-
arfrediligan ordalista. Eisini vard nevnt, at islendskt ordafeingi kann brukast
sum iblastur.

Komandi utgavur

Bardur A. fsheim kunnadi um komandi Gtgavuna, sum er grundad 4 framlogur
a seminari til heidurs fyri Kara 4 Rogvi, hildid 4 leeraraskulanum i mars 2016.
Eisini er ein grein uttan fyri tema um tulking eftir irskan heimspeking.

Val av ritstjorn

Sidani var farid undir at velja nyggja ritstjorn.

Sambert § 4 1 16gini fyri lo6garritid skal ritstjorn veljast & hverjum ari. Hesi
skuldu veljast:

1. Ritstjorin.

2. 5-9 logken ella stjornarken.

3. Eitt umbod fyri logfredi- ella samfelagsdeildina & Frodskaparsetrinum,
sum er sjalvvalt og verdur roknad sum partur partur av teim 6—10.

Hesi vordu sidan vald:
Bardur Larsen, utbugvingarleidari i 16g, umboodandi Segu- og samfelagsdeildina.

Hesi stilladu upp og voru vald umbodandi tey 5-9 logkenu ella stjornarkenu:
Kristian Joensen, namslektari i 16g.

Bardur A. fsheim, stjornmalafredingur vid LLM i almennari altjoda 1og.

Kari Durhuus, legfredilesandi (kundi tiverri ikki meata, men ynskti at stilla upp).
Oda Strem, logfredilesandi.

Magnus Ennistig, logfredilesandi.

Eli Thorsteinsson, advokatur.

Brian Sjardarson, legfredingur og KT-umsitari.

Zacharias Wang og Eli Christiansen voru mettir og vistu dhuga fyri at hjalpa,
men ynsktu kortini ikki at stilla upp.

Ongin ritstjori vard valdur 4 fundinum. Samskift var um henda spurning eftir
fundin. Uppskot var um at velja Bard A. fsheim til ritstjora. Tikid vard undir
vid hesum, og er Bardur A. Isheim, dagligur leidari 4 Reyda krossi Feroya,
tiskil valdur ritstjori.

Fundurin lokin.
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Barour Larsen'

Hyvi serforoyska legfreoiutbugving?

Foroyskt urtak

Utbugving i logfradi er ikki virksemi, id kann vera eins fyri oll samfelog, men
eigur at vera, politiskt, soguliga og mentunarliga treytad. Log og reettur snyr
seg um at skipa egin viourskifti, bcedi sum einstaklingur og sum samfelag, da
ein godan og ordiligan hatt ut fra egnum fortreytum. Foroysk logfrodilig
utbugving er tydandi fyri at tryggja tad logfrodiliga medvit, sum er neyougt
Sfyri at menna foroyska reettarsamfelagio, skapad av foroyingum i samfelagsins
mynd og svarandi til samfelagsins avbjodingar. Egin utbugving og sjalvstoo-
ugt tilvit er eisini fortreyt fyri at hugsa sjalvstodugt um, hvussu logligir stovnar
skipast best, og hvussu lan av fremmandari loggavu eigur at gerast. Samfelag
vid litlari orku sum tad foroyska kann ikki byggja hverki logligar stovnar ella
storri logarverk fra berum botni. Lan eru og verda neydug, men storri log-
frodiligt tilvit er neydugt til tess at vita, neer id lanast skal og hvussu. Eisini
hevur litio samfelag torv a at skapa ta frastoou millum myndugleikar og borg-
arar vio reglum, sum storri samfelog i ein mun faa naturliga, og ti er eisini
torvur a at menna sjalvstoougt medvit um, hvussu sjalvir reettarnormarnir
mugu lagast til fyri at hoska til samfelagio. Logfrodingur i litlum samfelag, id
hevur lutfalsliga litla orku, kann ikki einans kenna skyldu til at halda logar-
innar bokstav, men ma eisini kenna eina moralska skyldu til at faa reettarskip-
anina — i breidari merking — at virka veel. Eitt nu hevur loggevari [ litlum
samfelag adrar fortreytir at virka undir, og ti er neydugt at mynda logfroding-
ar, sum hava annan hugburd til, hvussu Logtingio skal vera loggevari, og hvor
Javnvagin eigur at vera millum logting og domstolar og adrar royndarstovnar.
At taka dabyrgd av logfrodiutbugving er samanumtikio at skapa fortreytirnar
fyri at skipa og menna samfelagio ut fra egnum fortreytum.

English summary

Legal education is not an enterprise that is supposed to be conducted in a
“one-solution-fits-all-societies” manner but should be adapted to the specific
political, historical and cultural environment. Law is essentially about shaping

' Adjunktur og utbugvingarleidari i logfredi, Frodskaparsetur Foroya.
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one’s own world, both individually and as a society in a proper manner faithful
to one's own social conditions. A Faroese legal education is important as the
basis on which to develop the Faroese legal consciousness upon which the
foundation for a distinct Faroese legal community can be further developed
with a set of legal values that reflect the form and function of the Faroese so-
ciety. An independent legal education is also a precondition for developing an
independent approach on how to form legal institutions and how to borrow
legal structures from abroad. Societies with limited resources such as the Far-
oese one can neither build legal institutions nor major legal codes from
scratch. Legal borrowing will be needed, but greater awareness is necessary
as how to and when to borrow. A small society also needs rules to create the
distance between authorities and citizens that larger societies to some extent
get naturally. Thus an independent mindset needs to be developed on how the
legal directives and norms themselves must be adapted in order to best suit the
society. The jurist in a small polity relatively weak on resources can not only
be dedicated to upholding blackletter law, but needs also a certain moral as-
piration to make the legal system — in a broad sense — work as well as it can.
The legislature in a small community is an example of an institution function-
ing under different preconditions than in large societies. Therefore it is neces-
sary to educate and cultivate a type of jurist that has an eye for how the Far-
oese parliament, the Logting, best functions as a legislator, and how to strike
the proper balance between the responsibilities of the Logting and the courts
and other adjudicative institutions. In the end, taking on the responsibility for
legal education amounts to creating the preconditions for shaping and devel-
oping our society on its own terms.

Inngangur
Henda stutta grein tekur stedi i framlogu, sum undirritadi hevoi & seminari til
minnis um Kara & Rogvi, professara, 4. mars 2016.

Sidan seminarid i 2016 er négv hent vid legfredi a Frodskaparsetrinum. Nyggj
bachelorttbligving er sett a stovn, sum tok moti fyrstu lesandi adru lestrar-
halvu 2019.

Sidan 2013 hevur Setrid bjodad masterutbuigving i legfredi, har bedi umsekj-
arar vid bachelor i 16g og adrir bachelorar vid nektandi légkunnleika hava
kunnad verdid upptiknir. Masterutbuigvingin hevdi sinar retur i royndum fra
skeidum sum Grundskeid i 16g og @0rum stakskeidum, sum Kari 4 Rogvi saman
vid gOrum var farin undir fyrstu arini eftir 2000.
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Masterutbugvingin fra 2013 heldur fram vid smeerri tillagingum, men i sam-
bandi vid nyggju bachelorutbigvingina verdur eisini stovnadur ein nyggjur
yvirbygnadur at bjoda teimum, 10 vilja hava sidobundnu 5 &ra utbugvingina.

Neerri lysing av teimum utbiigvingum i 16g, sum Frodskaparsetrid bjooar, og
serliga henni, id vard stovnad i 2019, kundi verid sjalvstedugt greinacvni og
skal ikki gerast her. [ hesi grein verdur hugleitt yvirskipad um tydningin av at
skipa egna foroyska logfrediliga utbigving.

Foroyar hava, hoast rattarskipan saman vid denum, serforoyska rattarstedu a
mongum ekjum, 10 danskar utbugvingar ikki kunnu vantast at kenna abyrgd
av. Demi eru almannarattur (sosialrettur), barnarattur, skattarattur, kollektiv-
ur arbeidsraettur, fiskiveidiraettur, landbunadarrattur, byggi- og skipanarraettur,
styriskipanarrattur, heimastyrisskipan og fleiri onnur rettareki.

Eisini eru samfelagsligu fortreytirnar so ymiskar, at ein logfredingur til
foroyska samfelagid eigur at verda myndadur @drvisi og vera tilvitadur um
torvin hja ti samfelag, hann ella hon fer at virka i.

Legligir stovnar

Logfredingar eru ikki einans i middeplinum at skipa samfelagio vid logum og
reglum. Logfredingar geva eisini politikarum iblastur at skipa legligar stovnar,
sum domstoélar, kerumyndugleikar, umbodsmann, landsfyrisiting v.m.

Ta keldan til fakligan iblastur mest er Ur einum og sama landi, gerst urslitid
natlrliga, at skipanin i hesum landi verdur fyrimynd.? Eisini er so, at lond hava
lyndi til i serligan mun at lana stovnar og bygnadir, ta einans ein veik fatan er
av, hvat i0 ein vil naa vid viokomandi stovni.’ At kalla allir feroyskir stovnar
eru skipadir bygnadarliga sum i Danmark. Sum i Danmark er ein tingsins um-
boodsmadur, i0 virkar sum eitt slag av fyrisitingardomstoli. Eins og i Danmark
eru karunevndir skipadar i hevudssheitum ein fyri hvert l6ggavueki. I
Foroyum eins og i Danmark situr ein radharri fyri hver sinari fyrisiting.

2 Si Paul J. DiMaggio & Walter W. Powell , ,,The Iron Cage Revisited: Institutional Iso-
morphism and Collective Rationality in Organizational Fields®, American Sociological
Review, Vol. 48, s. 147-160, 1983, s. 151 ogs. 155.

3 DiMaggio & Powell nevnda verk, s. 155, visa 4, at har lanarin av fremmandum stovni
ikki er fullgreidur yvir, hverjum hann strembar eftir, hevur hann lyndi til neyvt at kopiera
fremmandar fyrimyndir, sum verda hildnar at hava riggad veel i upprunalandinum.
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Litil og ongin vidgerd hevur verid av, hvert tad var skilagott i so litlum sam-
felag at skipa bxdi Legtingsins umbodsmann og Feroya kerustovn sum
royndarmyndugleikar, heldur enn eitt nt1 at savna kreftirnar og skipa ein felags
og meira virkisferan stovn. Partur av fragreidingini er helst, at feroyingar vildu
skipa royndarmyndugleikar, serliga aftana kreppuna i 1990-arunum, fyri at
betra um reattartrygdina, men teir vistu ikki ordiliga hvat og hvussu. Tiskil
royndu feroyingar vid neyvari kopiering at ,,keypa®™ ser tad travirdi og tann
legitimitet, sum hesir stovnar hevdu i Danmark.

Login og segan aftanfyri

Loégir og reglur eru ikki oheftar av samfelagnum, teer galda fyri, men mugu
skiljast i ljosinum av ti mentan og segu, sum liggur undir. Ein sega (eitt narra-
tiv) er aftanfyri eina og hverja 16g.* Aftanfyri donsku grundlégina liggur ein
politisk og mentunarlig sega, sum hevur gjert donsku grundlogina og danskan
stjornarraett til tad, sum hann er. Aftanfyri amerikonsku grundlégina liggur ein
onnur sgga, sum i sameindu statunum hevur skapad ein stjornarraett, i0 er sera
olikur ti danska. Ikki einans grundlégirnar sjalvar, men ymisku segurnar aftan-
fyri, mugu takast vid, um greidast skal fra muninum millum hesi badi londini.

Seguliga, mentunarliga, i mun til stedd og mangar adrar fortreytir er foroyska
samfelagio grundad 4 annan veruleika, eina adra segu, enn tad samfelag, had-
ani flestu foroysku légir og reglur eru lantar.

At lana og laga til egio

Vandamalid vid at taka logir og skipanir fra eorum er, at mottakarin feer ikki
logina ella skipanina i bl6did 4 sama hatt sum tad, i0 eru ment innanlands og
urslit av egnari folkaraedisligari viogerd. Tad, sum er grundad a egnar royndir
og egnar drugvu umhugsanir, gerst eins egna 4 annan hatt enn tad, sum er lant
lidug og vel polerad fra gdrum.’

Kortini ber illa til hja litlum samfelag at menna allar 16gir sjalvt. At menna
l6gir krevur dragva tid, mangar urskurdir, Gitgreiningar v.m. Vitanin, i0 liggur

4 Robert M. Cover, ,,The Supreme Court 1982 Term — Foreword: Nomos and Narrative*,
Harvard Law Review, Vol. 97, s. 4-68, 1983, s. 4-5.

5 Zachary Elkins og Beth Simmons, ,,On Waves, Clusters, and Diffusion: A Conceptual
Framework, Annals of the American Academy of Political and Social Science, 598, s.
33-51, 2005, s. 48. Si liknandi hugsan i samband vid rattarligar standardir Seana Valen-
tine Shiffrin, ,,Inducing Moral Deliberation: On the Occasional Virtues of Fog*, Harvard
Law Review, Vol. 123, s. 12141246, 2010, s. 1225.
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aftanfyri sterri logarskipanir, verdur einans savnad i samfelag av avisari stodd
yvir longri tid.

Tiskil standa feroyingar i tvistedu millum at lana lidug logarverk, sum teir
sjalvir ikki koma at fata serliga veel, og 1 hinum bordinum at latast sum um, teir
hava egid loggavuvald, 10 sjalvt kann menna og samtykkja eina og hverja 16g.
Hvergin av hesum er gongd leid, ein millumvegur ma vera.

Kortini tykist litil og ongin tilvitska um hesi vidurskifti. Ein fer ta fatan, at
foroyingar halda, at so at siga ongin munur er 4 Folkatingsins og Legtingsins
loggéavuorku.

Eitt demi er revsiretturin. Malsekid revsiraettur bleiv yvirtikio i 2010. Ongin
hevdi hugleitt naerri yvir, hvert fortreytirnar hja Feroyum at rekja revsirattin
voru til stadar. Onki egid foroyskt logfrediligt samfelag var, ongin feroysk
logfrediutbuigving, ongir feroyskir raettarskapandi stovnar sum akaeri og doms-
vald. Tiskil var 1itid og onki grundarlag hja Legtinginum at ataka ser leiklutin
sum loggevari innan revsirettin i 2010. Hetta er litid broytt sidani. Ongin
nevniverdur feroyskur rettarpolitikkur er innan revsirattarekid, og feroyskir
veljarar og politikarar hava litid og onki uppa hjartad um revsilég og revsi-
reettarvenju.

Hoéast summi logareki eru osannlik at mennast nakad serligt & serstakari
foroyskari grund, er kortini tervur 4 at laga tey til serferoysku fortreytirnar.
Eitt av hesum er fyrisitingarraetturin.

Eitt na hava smeerri fyrisitingarstovnar, sum smaar kommunur, fa starvsfolk og
ongar innanhysis legfredingar. Samstundis ber ikki til hja teimum at keypa
radgeving, 10 feer somu verju moti innliti, sum innanhysis radgeving. Hesum er
tervur 4, ta stovnarnir eru so smair, at teir ikki sjalvir hava nevnivert av
fakkenum starvsfolki.

Eisini gegnisreglurnar i fyrisitingarraettinum kundu blivid lagadar til feroysk
vidurskifti. Eitt nu eru systkinabern uttanfyri tann bolk av naerskyldum, sum
eftir § 3 1 fyrisitingarlogini hava vid sar, at malsviogeri gerst 6gegnigur uttan
nerri meting. T4 10 familjusambond i midal eru naerri i Feroyum enn i
Danmark, kundi reglan i 16gini fevnt um systkinabern heldur enn einans eftir
itokiligari meting at stadfesta 6gegni, ta systkinabern eru partur i malinum.

Eitt tridja evni er spurningurin um tvistovnaogegni. Eftir donskum fyrisiting-
arreetti kann kommunustjori ikki samstundis sita i einum byrad og vera
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fyrisitingarleidari i somu kommunu. Hetta er skilagott, um kommunan er so
stor, at fyrisiting og kommunstyri eru at meta sum hver sitt lag, har fyrisitingin
mangan hevur fingid delegerad heimild fra kommunustyrinum til einsamell at
taka avgerd i avisum malum. Er kommunustjorin ta samstundis kommustyris-
limur, kemur hann lett i dupultrollu og gerst 6gegnigur at hava eftirlit vid
fyrisitingini (ser sjalvum). Kortini er hetta dupulta sambandid ikki so 6rogv-
andi, har kommunan er so litil, at hon einans hevur ein skrivara av gamla
slagnum. Slikur skrivari tekur sjaldan avgerd einsamallur, men hevur mest til
uppgavu saman vid borgarstjoranum at fyrireika malini til kommunustyrisfund
og saman vid borgarstjéranum at fremja samtykt mal. Tiskil er ikki neydugt at
hava tvistovnadgegni frd donskum fyrisitingarretti sum fyrimynd fyri heilt
smaar foroyskar kommunur.

Medan hini bedi fyrru nevndu eru demi um, at feroyska login kundi verid
o0rvisi ordad enn tann danska, er hetta seinasta eitt demi um, at 16gin eisini
eigur at tulkast so, at hon hoskar til samfelagio.

Reglur og standardir

Ikki einans hava feroyingar terv a egnari logfrediutbugving fyri at menna
sjalvstegOuga tilvitsku um, hvussu reettarligir stovnar mugu lagast til samfelag-
10. Eisini fatanin av rettarligu normunum sjalvum maé vera ein onnur, um
samfelagsligu fortreytirnar eru edrvisi.

Reettarnormar verda ofta bolkadir i rettarreglur og reettarstandardir. Hoast
adrar bolkingar eru, eitt nu prinsippir moéti reglum, so eru reglur og standardir
ein tann mest tydandi skilmarkingin, sum hevur stéran tydning fyri praktiskt
virkandi legfredingin.

Reglur eru eydkendar vid i midal at vera meira neyvar og fyrkantadar enn
standardir. Reglur aseta frammanundan, hvat fakta (reettarfaktum), id er vio-
komandi fyri, at l6garasetingin gerst virkin. Eitt nil er bann i ferdslulogini moti
at koyra skjotari enn 80 km/t uttanbiggja. Faktum er, at A hevur koyrt yvir 80
km/t. Heilt mekaniskt kann ti stadfestast, at A hevur brotid regluna.

Eyodkennid fyri standardir er ovugt, at domari ella annar avgerdartakari ma
meta individuelt Gt fra avisum leysari matistokki. Loggevari delegerar 4 ein
hatt heimild til avgerdartakara at finna individuella loysn. Um vit brika demid
fra ferdslulogini, so kunnu vit broyta bannid moti at koyra skjotari enn 80 km/t
til, at bilferari skal koyra #rygt og eftir umstoounum. Umvent av regluni um
mestu ferd a 80 km/t, ma domarin ni meta um umstedurnar, sum ter voru ta
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bilferarin vard stedgadur av legregluni. @vugt skal domarin ikki meta um
umstedurnar 4 stadnum i sambandi vid regluna, einans vita, um t6lid hja log-
regluni at mata ferd var eftirfarandi.

Ta standardir eru meira veikir og subjektivir og verri samsvara vid hugsjonir,
vit seta i samband vid legradi, so sum objektivitet og meguleika at gera for-
sagnir um reettarstedu, er avbjodingin at minka um 6hepnu avleidingarnar av
standardum og royna at gera teir meira objektivar.

Avbjodingin er at finna atlit, 10 gera avgerdartilgongdina meira skipada og
objektiva. Slik atlit finnast ofta i forarbeidum til 16gir ella i seinni venju eftir
vidkomandi 16g. Eisini ber onkuntid til at finna vegleiding r e0rum asetingum
i somu log ella enntd @0rum logum, 10 liggja neer vid.

Uppgavan er sidan at royna at greida fra, hvat endamalid er vid reettarstandard-
inum, at taka eyokend ella ivaleys demi fram og sidan at lysa hverjir faktorar
tala fyri og hverjir imoti avisari loysn. Raettarligir standardir merkja tiskil ofta,
at metast ma um ymisk atlit, 10 ofta benda ymiskar vegir.®

Vandi er kortini fyri at fara ov langt i objektiveringini. Té kann henda, at gjert
verdur av vid standardin, 10 sidan verdur vidgjerdur sum eina regla. Eitt nt
kann standardurin verda gjerdur til undirreglur, sum ongi undantek eru til. So
sum ta sjukrahuslogin i § 9 gevur reett til fylgjara, ,,um sjuklingurin hevur livs-
héttandi sjuku, ella um sjuklingurin vegna likamligt, salarligt ella sosialt 6full-
fori, ikki er forur fyri at ferdast ella uppihalda sar einsamallur uttanlands*, og
ta seinni praksis sidan einans loyvdi at jatta fylgjara til ,,opnar skurdvidgerdir.’

Onkuntid verdur sagt, at standardir egna seg best til sma og homogen sam-
felog, har tad er meira semja um virdini, og folk i sterri mun vita, hvat tey
kunnu venta av hverjum edrum. @vugt skulu reglur egna seg best til storri
samfelgg, har minni er av semju um virdini.® Tiskil kundi ein hildid, at just
Foroyar egna seg betri til standardir enn mong onnur samfelog.

Kortini ger just steddin, at rettarligir standardir — uttan mun til homogenitet
— eru storri avbjoding fyri heilt litid samfelag. Ein samlad meting alt eftir
umstodunum kann vera ring at fremja moti gorum 1 litlum og tettum samfelag.

¢ Si Ragnar Knoph, Rettslige standarder, Grondahl & Sen, Oslo 1939, s. 29-38.
7 Sidemi um ov vidgongda objektivering, Ragnar Knoph, nevnda verk, s. 38—44.
8 Paul Libretta, ,,The Economic and Monetary Union: A Standard or Rules Based

Initiative?”, Brooklyn Journal of International Law, Vol 29, s. 409—457, 2003, s. 437-38.
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[ litlum samfelag, ella litlari fyrisiting, kunnu reglur skapa ta frastodu, sum
storri samfelog og skipanir hava natarliga, men sum vit hava bruk fyri fyri at
taka avgerd.

Trupulleikin vid rettarligum standardum 1 litlum samfelag kann eisini vera, at
slikt samfelag framleidir litid av malum, 18 egna seg til at utfylla (objektivera)
standardin og gera hann reettartryggan.

Eitt domi er reetturin, 10 kommunustyrini hava eftir § 157 i verandi skattalog at
geva eftir personligan endaliga aliknadan kommunuskatt v.m. i serstokum
forum orsakad av vantandi utliti til at kunna rinda vegna tungt hus, vinnuloysi
v.m. Hetta er raettarligur standardur av teimum mest subjektivu vid mongum
veikum hugtekum og ordingum. Litid bendir 4, at tad hava verid mangar av-
gerdir 4 hesum oki, og ein avis mongd av malum er fortreyt fyri, at ein prak-
tiskur reettur kann mennast, 10 skipar § 157 a tryggari grundarlagi, egnad til at
grunda avgerdir 4. Standardurin er v.g.0. so 1itid objektiveradur, at kommunur-
nar standa sum a berum, t4 umsoknir koma inn eftir § 157.

Hetta er ikki ein grundgeving fyri, at feroyingar skulu royna at sleppa undan at
nyta reettarligar standardir. Mangan slepst ikki undan reettarligum standardi, og
eisini er so, at reettarligir standardir eru vid til at fremja borgarans fatan av, og
kenna abyrgd av, 16g og retti, ti standardir krevja meira umhugsan og reflek-
tion enn reglur.’

Hartil ber til at siga, at reettarligir standardir i summum feri eru betri egnadir
enn reglur, um orkuveikur loggevari vil lata upp i hendurnar 4 royndarstovnum
at menna rattarstoduna i avisan mun.

Tiskil eru ikki einans vansar, men eisini onkrir fyrimunir vid raettarligum
standardum i litltum samfelag, hoast fyrimunirnir neyvan eru so eintyddir.
Neydugt er tiskil vid tilvitan um serligu avbjodingarnar vid reettarligum stand-
ardum fyri litid samfelag. Tann tilvitanin kemur einans, um foroyskir log-
fredingar faa Gtbugving, 10 er lagad til samfelagsligu fortreytirnar.

Realistiskar vonir til l16ggavuvaldio

At foroysku logfredingarnir higartil — og framvegis — mest hava verid utbunir
4 donskum laerustovnum hevur havt vid s@r, at feroyingar mangan hava somu
veentanir til Legtingid sum loggevara, sum danir hava til Folkatingid. Men

°  Si Shiffrin, nevnda verk, s. 1225.
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samfelag aleid 110 ferdir so stort eigur ikki at vera fyrimynd fyri foroyskari
loggavu.

Fleiri foroyskar loggavuverketlanir, i0 ferd aftan a ferd eru strandadar, siga fra
hesum. Feroyski loggevarin velur kortini heldur eina Sisyfos-tilveru enn at
royna adra og meira realistiska tilgongd til 16ggavu. Eitt nt1 at fremja loggavu
i smaum og godtaka, at sama reettargki i Feroyum er skipad vid fleiri og smaerri
légum enn i Danmark. Er man 6régvadur av, at borgarin faer trupult vid at
yvirskoda logarverkid, ber til seinni at skriva 16gir saman og kunngera teer sum
eina felags log.

Sum meginregla mé pinkusamfelag vera tilvitad um og godtaka, at fortreytin
fyri at samtykkja storri 16gir i einum ataki krevur so mikid av arbeidsmegi og
vitan, at tad er 6sannlikt, at orkan verdur til hetta serliga ofta.

Alt hetta hevur kortini sum fortreyt eina sjalvsteduga logfrediliga tilvitsku.
Hana faa feroyingar einans vio egnari logfrediligari utbugving, i er lagad til
samfelagsins terv og fortreytir og kann vera grundarlag undir framtidar log-
frediligari gransking i avbjodingum, sum eru serstakar fyri Foroyar

Aspirationsmoralurin

Nogv av ti, sum er fort fram omanfyri um tervin 4 einum slagi av logfredingi,
10 er lagadur til foroyska samfelagio, leidir naturliga til spurningin um hugburd
ella moral. Amerikanski legspekingingurin Lon L. Fuller hugleiddi um munin
4 tveimum ymiskum moralskum fatanum, pliktmoralinum og aspirationsmoral-
inum. '

Aspirationsmoralurin umbodar hugsjonina um at fremja tad goda og tad nytt-
uga. Hesa fatan kenna vit fra griksku forntidini, men eisini @0rum kappasam-
felogum, eitt ni norrenu samfelogunum i mideld. Tad sndi seg um, at ein
madur (sum tad var ta) avrikadi og setti okkurt eftir seg ta avmarkadu tio,
honum var tillutad.

Ovugt umbodar pliktmoralurin ta fatan, at eitt menniskja fyrst og fremst skal
halda sinar skyldur heldur enn at stremba eftir storum hugsjonum. Hetta er
moralurin { Gamla Testamenti og teimum tiggju bodunum. Einans brot 4 grund-
leggjandi reglur og skyldur elvir til abreidslu ella revsing.!!

10 Si Lon L. Fuller, The Morality of Law, 2. utg. 1969, kap 1, s. 3-32.
" Fuller nevnda verk, s. 5-6.
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Teer reettarligu reglur og skyldur, 10 stava fra pligtmoralskari fatan, eru vanliga
fastari og meira objektivar enn tey ideal, i0 stava fra stremban eftir ti gédou
skipanini. Idealid um godu skipanina er eitt mal, sum vit kunnu naerkast, men
ongantio naa heilt ella kenna til fulnar. Sama er galdandi fyri ideal um tad géda
innan annad menniskjansligt virki, so sum skrivikynstur, arkitektur, statsmans-
kynstur o.s.ft.

Sett einfalt upp hevur pliktmoralur lyndi til at skapa meira stirvna og formalist-
iska reettarskipan, har domarar og adrir avgerdartakarar siggja tad sum sina
skyldu at virda og fremja 16garinnar bokstav, heldur enn at lesa inn i, og tulka
légina ut fra yvirskipadum endamali og heildarmynd."? @vugt hava legfred-
ingar vio aspirationsmoralskum hugburdi laettari vio at tulka l6girnar i mun til
endamalid, um hetta er neydugt fyri at faa skipanina at virka nektandi.

Har léggevarin hevur minni av orku, ella av adrari orsek er fraverandi, kann
javnvagin millum léggevara 4 eini siduni, og demandi og utinnandi vald hinu-
megin, ikki vera neyvt tann sama sum i samfelag, har l6ggevarin hevur stora
orku og nogv virksemi.'

[ Danmark, har foroyskir legfredingar higartil eru ttbunir, er ein grunsil fyri,
at loggevarin skapar allar samfelagsins raettarnormar. Hetta er eisini galdandi
a4 rettarokjum, 10 tey ensktmeltu kalla lawyers law, sum politikarar litla og
onga meining hava um. A slikum ekjum er foroyska l6ggavan ofta gomul,
medan tann danska er dagferd, ti danir hava sterri orku og hartil eitt logfredi-
ligt samfelag av serfredingum at veita loggevandi valdinum tad motspel og
teer utgreiningar, i0 eru neyougar sum grundarlag fyri l6ggavu.

Sjalvsagt skal Logtingid vera loggevarin i Feroyum, og politikarar heldur enn
domarar skulu stinga Ut 1 kortid i spurningum, sum hava vio politisk virdi at
gera. Kortini er so, at innan sumt slag av loggavu, sum adurnevnda lawyers
law, hava politikarar ringt vid at hava eina meining, og ta er onki folkaraedis-
ligt vandamal i, at domstolarnir, har tervur er a ti, kenna abyrgd av at stadfesta
grundreglur sum ikast til menning av raettarsteduni.

Fuller nevnda verk, s. 6 og 29.

3 Si Jeremy Waldron, ,,Compared to What? — Judicial Activism and the New Zealand
Parliament®, New Zealand Law Journal, s. 441-445, 2005, og Chao XI, ,,Local Courts as
Legislators? Judicial Lawmaking by Subnational Courts in China®, Statute Law Review,
Vol. 34, s. 39-57, 2012.
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Tiskil kann verda hildid, at eitt samfelag sum Feroyar hevur terv 4 logfreo-
ingum vid meira av aspirationsmoralskum hugburdi enn Danmark, har 16g-
gevarin hevur nogv sterri orku til neyvliga regulering. I Foroyum er sterri
torvur &, at logfredingarnir kenna abyrgd av, at rettarskipanin virkar vel i
praksis, ti skipanin er neyvan altid so fullfiggjad fra loggevarans hond. Ein slik
abyrgdarkensla og slikur hugburdur eydkendi grundleggjaran av hesum logar-
riti og logfreodiligu Utbugvingini & Frodskaparsetri Foroya.

Nidursteoa

Lég og reettur hoyrir til tad mest grundleggjandi i eini og hverjari sidmenning.
At taka abyrgd av 160g og reetti er at taka abyrgd av at skipa og mynda egid
samfelag. Uttan at taka slika abyrgd, ikki minst i utbugvingarligum hepi,
verdur eitt samfelag ikki at taka logradislig virdi til sin, men fer ahaldandi at
kenna seg fremmant innan karmar, sum eru hugsadir av gdrum til annad sam-
felagsligt hopi. Ti er tydandi at skipa egna feroyska lagfrediliga Gitbugving.
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Hans Gammeltoft-Hansen'

Om forholdet mellem forvaltningsprocessen
og den materielle forvaltningsret

Summary

The author describes and reflects on the relationship between procedural law
and substantive law. He argues that procedural law and substantive law are
intrinsically interdependent, and more specifically that the implementation of
substantive law necessarily depends on the quality of procedural legal rules
and standards. He sheds light on how the procedural rules are under increas-
ing pressure within the field of administrative law, both economically and po-
litically, and he identifies some risks that might emerge if less formalistic and
more cost-efficient procedural legal traditions will be introduced.

Urtak

Hovundin lysir sambandio millum prosessreett og innihaldsligan reett. Hann
grundgevur fyri, at prosessreettur og innihaldsligur reettur eru grundleggjandi
samantvinnadir, og at fremjing av innihaldsligum rcetti er treytad av dygdar-
godum reglum og dsetingum innan prosessreett. Hann varpar ljos a, hvussu
prosessuellar reglur eru undir vaksandi trysti innan fyrisitingarreett, beoi
buskaparliga og politiskt, og grundgevur a ti grundarlagi fyri nekrum vadum,
i0 kunnu gera seg galdandi, um prosessuellur reettur gerst minni formalistiskur
og meira utsettur fyri endamalstulking.

' Prof., Dr. Jur. Umbodsmadur i Folketinget 1987-2012. Formadur i Juridisk Forening
1984-2010.
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Introduktion

Jeg vil gerne takke for opfordringen til at medvirke ved dette seminar til minde
om Kari 4 Rogvi. — Jeg madte Kari forste gang for mange ar siden ved moder
og seminarer her i Torshavn i forbindelse med det forfatningsarbejde der den-
gang fandt sted — og hvor Kari jo var en central person. Siden sas vi med
mellemrum, senest sidste sommer her 1 Térshavn, hvor Kari glaedede mig med
at give mig nogle af sine seneste publikationer. — Det bedrevede mig meget da
jeg ikke leenge efter fik underretning om hans ded.

Pa denne baggrund er jeg taknemmelig for at fa lov til ved denne lejlighed at
vere med til at @re hans minde.

Det emne jeg har valgt — ,,Forholdet mellem forvaltningsprocessen og den ma-
terielle ret™ — er jo centralt i de fagomrader Kari 4 Rogvi beskaeftigede sig med.
Til gengaeld rummer det ikke mange aspekter i forhold til dette seminars over-
ordnede tema om ret og lovgivning i smé retsomrader og samfund. Det bekla-
ger jeg; men jeg haber at det i nogen grad opvejes af emnets centrale og uop-
slidelige betydning inden for den offentlige ret og den daglige forvalt-
ningspraksis.

Forholdet mellem procesret og materiel ret

Jeg vil gerne indlede med nogle mere generelle betragtninger om forholdet
mellem procesret og materiel ret.

Procesrettens regler kan, meget groft, deles op i to kategorier.

Den ene kategori bestar af en, ganske broget, mengde af de regler der skal til
for at systemet kan kere og fungere. ,,Systemet™ betyder her det, i videste for-
stand, retsanvendelsesapparat som skal beskaftige sig med det materielle rets-
omrade og serge for at de materielle regler anvendes og udmentes i praksis pa
de pageldende livsomréder.

Hele denne kategori af procesregler er som sagt meget broget og mangfoldig.
Mange interessante sondringer og sammenstillinger kan geres pa dette felt;
men tiden tillader det ikke her.

Den anden hovedkategori inden for procesretten er de mange bestemmelser og
retsgrundsatninger der — igen i videste forstand — har karakter af retsgarantier.
Det er regler som er indsat i procesretten for at sikre sagsparter en vis retlig
position og/eller for at fremme sandsynligheden for at den materielle ret
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anvendes og udmentes pa en korrekt made. Disse regler, retsgarantierne eller
garantiforskrifterne, tager saledes sigte pa savel den ,,processuelle retssikker-
hed som den ,,materielle* retssikkerhed.

Det er disse retsgarantier og deres funktion i forhold til den materielle forvalt-
ningsret jeg skal beskeeftige mig med.

To grundholdninger

Generelt om forholdet mellem procesret og den materielle ret kan man, lidt
forenklet, sige at der findes to grundholdninger.

Den ene gar ud pa at det er den materielle ret som er af betydning. Den korre-
sponderende procesret er et vedhang, et rent accessorium, som er nedvendigt
af praktiske grunde, men som i evrigt er forholdsvis uinteressant, og som ikke
er (eller i hvert fald ikke ber vaere) af indholdsmessig betydning for den ma-
terielle rets substans og udvikling.

Den anden opfattelse tilkender procesretten en vesentligt storre betydning.
Den ser procesretten og den materielle ret som et falles system, hvor begge
dele er lige vigtige for det pagaldende retsomrades udfoldelse og udvikling.
— Ikke overraskende nares denne opfattelse iser af processualister. Sddan en
er jeg selv; jeg bekender mig da ogsa til denne mere vidtgdende opfattelse af
procesrettens rolle og betydning. (Men lad mig tilfeje at det er nu ikke kun er
processualister som er i besiddelse af denne indsigt. Eksempelvis gav Alf Ross
udtryk for ganske det samme sé tidligt som i 1938 i en forelasning der blev
trykt i Tidsskrift for Rettsvitenskap).

Et markant og skelsattende vaerk om procesrettens betydning for og sammen-
hang med den materielle ret blev publiceret i 1968 af Stanford-professoren
Herbert L. Packer. Hans bog handlede om forholdet mellem strafferetten og
straffeprocessen. Dens titel var ,,The limits of criminal sanction®. Og dens ho-
vedbudskab var at de umédelige kraefter der nedleegges i at udforme den mate-
rielle strafferet, er mere eller mindre omsonste hvis man ikke medtenker og
integrerer strafferetsplejens regler og hele det straffeprocessuelle system.

Som titlen siger, beskeftigede Packer sig med de graenser som straffeproces-
sen se&tter for gennemslagskraften af den materielle strafferets intentioner. Og
her teenkte han ikke blot pa de greenser der sattes af selve det straffeprocessu-
elle systems praktiske kapacitet, men i hej grad ogsa pd betydningen af de
retsgarantier som straffeprocessen er sa rig pa. Disse retsgarantier ma betragtes
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som en integreret del af hele retsomrédet. Det er en forkert og vildledende
optik at anskue retsgarantibestemmelserne som blotte og bare sagsbehand-
lingsregler. De er i lige sa hej grad som det vi betegner som de materielle
regler og retsgrundsatninger, barere af hele retsomradets rationale.

Derfor er det ogsé en vildledende synsméde at se pa retsgarantierne som noget
af den materielle ret uathangigt — noget accessorisk, og dermed i en vis for-
stand underordnet — der udelukkende skal tjene til, og i hvert aldrig ma mod-
arbejde, virkeliggerelsen af den materielle ret. Retsgarantierne er tvaertimod en
lige sa vigtig og integreret del af retsomradet som den materielle rets regler.
Og pa samme méade som materielle retsnormer kan komme i en vis indbyrdes
konflikt og ma undergives afvejning, kan ogsa retsgarantierne og de materielle
normer undertiden komme i en indbyrdes modsetning. Men det ma behandles
pa samme made som konflikter mellem materielle retsnormer — dvs. gennem
ligeveerdig afvejning; ikke ved at man pa forhand tilkender retsgarantierne en
mere inferior og ,,processuel position i forhold til de materielle regler.

Selv om jeg her henviser til et skelsettende veerk inden for straffeprocessen og
strafferettens omrade, er disse betragtninger ment som generelle. De omfatter
alle retsomrader hvor der er retsgarantier pa spil i forhold til den materielle ret.
De tager derfor i hej grad ogsa sigte pa det forvaltningsretlige omrade.

Retsgarantier under pres

Nogle af de forvaltningsretlige retsgarantier har en ganske lang forhistorie.
Men en vasentlig del af dem er om ikke opstaet sd dog i meget vasentlig grad
udviklet i 1970’erne og 80’erne, for fleres vedkommende kulminerende med
kodifikationen i den danske forvaltningslov og dens ikrafttreedelse 1987-1989.

Men ret hurtigt efter forvaltningslovens tilkomst viste det sig sd ogsa at disse
retsgarantier var under pres. Den frembrydende administrative filosofi og stil,
med megen inspiration fra den private sektor og stadigt stigende effektivitets-
krav, var nok en af arsagerne. En tilbgjelighed til at anskue retsgarantierne som
rene sagsbehandlingsregler der ikke kunne eller burde vare et mal i sig selv,
men altid ses som noget der matte veaere underordnet realiseringen af den ma-
terielle ret, var en anden arsag. — Og is@r om dette sidste var der jo tale om
holdninger som kunne finde grobund ikke blot blandt praktikere, men ogsa i
dele af retslitteraturen.

Dette pres er, i hvert fald i Danmark, blevet gradvist eget gennem éarene, ma-
ske is@r inden for de seneste 10-15 ar. Hvis jeg har ret i det (tiden tillader ikke
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eksempler og dokumentation), er der jo tale om en tendens i forvaltningsret-
tens udvikling. Og i s& fald er det en tendens som ikke ber std uimodsagt. —
Retsgarantiernes betydning, ogsa i forhold til den materielle forvaltningsret og
dens realisering, ber forsvares.

Retsgarantierne er et formal i sig selv og kan aldrig blive til rene formaliteter
I sin bog, ,,Aktuel dansk forvaltningsret — karakteristiske treek og udviklings-
tendenser* (fra 2008) skriver Karsten Revsbech, professor i offentlig ret ved
Arhus Universitet, blandt andet (s. 39):

,Danskerne opfattes normalt som et pragmatisk folkefzerd, men efterhanden er
den danske offentlige administration blevet temmelig formel — méske ligefrem
formalistisk — pa grund af udviklingen af sagsbehandlingsreglerne. Der skal
efterhdnden i den offentlige forvaltning anvendes megen tid og energi og der-
med ressourcer pa at overholde formalia, der i nogen grad kan synes at blive et
mal 1 sig selv.”

Citatet er for sa vidt i sig selv en lille bid af den dokumentation jeg for afstod
fra at give. Men der er serligt to ting i det jeg vil hafte mig ved.

Det ene er at der tales generelt om ,,sagsbehandlingsregler* — som sa i lebet af
en enkelt setning transformeres til ,,formalia“. Ser man nu i de efterfolgende
afsnit neermere pa hvad det er for regler eller ,,formalia“ der teenkes pa, sé viser
det sig iser at veere reglerne om bisidder, begrundelse, aktindsigt og habilitet
der omtales. Det er altsa, i alt vaesentligt, disse retsgarantier der pa denne made
er under angreb for — gennem ekspansiv lovgivning og fortolkning — at udvik-
le sig til formalisme.

Det andet jeg hefter mig ved i citatet, er de afsluttende og kritiske ord om at
disse ,,formalia®, altsa retsgarantierne, ,,i nogen grad kan synes at blive et mal
isig selv®.

Jeg skylder naturligvis Karsten Revsbech at fremhave at jeg her fremdrager et
enkelt citat, ganske vist et indledende og overordnet citat, ud af et afsnit i bo-
gen pé o. 30 sider med mange nuancer og forbehold. Men nu bruger jeg altsa
dette programmatiske citat og fremhaver de to punkter: Retsgarantier, der 1)
bliver til formaliteter og 2) i nogen grad bliver et mal i sig selv.

Til disse to punkter vil jeg fremsatte to modpastande (henholdsvis en faktisk
og en normativ):
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Den faktiske modpéstand lyder séledes: Retsgarantier kan, korrekt og loyalt
anvendt, aldrig blive til formaliteter.

Og den normative modpastand er felgende: Retsgarantier er og bor i hoj grad
(ogsa) veere et mdl i sig selv.

De to pastande haenger sammen — i hvert fald saledes at de i vidt omfang har
en felles begrundelse.

Om den forste pastand — retsgarantier kan, korrekt og loyalt anvendt, aldrig
blive til formaliteter: Det kan de efter deres karakter ikke; i hvert fald ikke pa
den made som citatet peger pa.

Retsgarantier bliver kun formaliteter hvis dem der skal anvende dem, forvalt-
ningspersonellet, tager dem ualvorligt og forseger at temme dem for indhold.
Sker dét — séledes at retsgarantierne med en mental hovedrysten celebreres
som tomme ritualer — s& kan man tale om formaliteter. Men anvender man
retsgarantierne loyalt og med faglig troskab, kan de efter min opfattelse aldrig
blive til blotte formaliteter.

Og hvorfor kan de ikke det? Det er der to gode, og ret forskelligartede, grunde
til.

Den ene har noget at gore med spergsmalet om retsgarantiernes betydning for
sagens udfald; den reelle indflydelse de har pd indholdet af sagens afgerelse.
— Dette spergsmal er jo absolut veesentligt at stille. Men nar man skal vurdere
det nermere, star man over for hvad man kunne kalde et optisk problem.

Sagen er at man i forvaltningsretten (og det gaelder ogsa andre retsomrader)
stort set altid vurderer retsgarantiernes betydning for den konkrete sags udfald
retrospektivt. Hos prevelsesmyndighederne og domstolene savel som i retslit-
teraturen har man normalt altid den afsluttede sag for gje. Og her er det ofte ret
enkelt at se hvorvidt f. eks. partsheringen har haft reel betydning for sagens
udfald — og navnlig at have blik for alle de tilfzelde hvor den ikke har haft det.

Men ser man sagen forfra, det vil sige fra dens foedsel og indledende stadier, s&
er det ulige vanskeligere at forudsige den reelle betydning af retsgarantierne og
deres overholdelse (hvilket jo for sd vidt kun er et specialfald af det velkendte
forhold at prognoser nu engang er mere vanskelige at have med at gere end
konstateringer).
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Det afgerende sporgsmal er imidlertid det sidstneevnte, dvs. om retsgarantierne
muligvis vil kunne fa betydning for udfaldet; eller om det kan udelukkes at de
vil have nogen som helst reel betydning. Kun hvis dette pa forhand kan ude-
lukkes, vil retsgarantierne og deres overholdelse kunne havdes at vaere dege-
nereret til formaliteter.

Forskellen mellem den prognostiske vurdering af retsgarantiernes mulighed
for at pavirke udfaldet, og den retrospektive vurdering af om de faktisk har
gjort det, svarer i vidt omfang til ugyldighedslerens sondring mellem hen-
holdsvis generel og konkret vasentlighed.

Den almindelige leere gar som bekendt ud pé at garantiforskrifter (eller retsga-
rantier) anses for generelt vasentlige, idet de er egnede til at pavirke udfaldet.
Noget andet er at den deraf folgende ugyldighedsvirkning i vidt omfang modi-
ficeres — men netop retrospektivt vurderet — ved alligevel at kreeve konkret
vaesentlighed (dvs. faktisk indflydelse pa afgerelsens indhold) som betingelse
for ugyldighed. Dette kan s& nuanceres, blandt andet med forskellige bevisbyr-
deregler etc. — Det skal jeg ikke fortabe mig i.

Mit anliggende her er alene at holde fast i leerens udgangspunkt om generel
vaesentlighed. Denne leere — at retsgarantiforskrifter 1 almindelighed er egnede
til at pavirke sagens materielle udfald — har efter min mening en meget solid
forankring i virkelighedens verden.

Partshering er et oplagt eksempel. Som et regulart sagsoplysningsinstrument
er partshering i hej grad egnet til at pavirke sagens udfald.

Begrundelsespligten kan meget vel have samme funktion. Det hander jo at
man er naet frem til en afgerelse, men s& kommer i vanskeligheder nar en
korrekt og sammenhangende begrundelse skal skrives. Det kan selvfoelgelig
bero pa svigtende formuleringsevne; men oftere skyldes det nu nok at der alli-
gevel er noget galt med afgerelsen — og sd ma man jo tage fat igen og se at
finde frem til et bedre, og holdbart, resultat.

Klagevejledning kan vare egnet til at pavirke resultatet, sa sandt som selve
tanken om klagemyndighedens blik pa afgerelsen, og klagevejledningens for-
ogelse af sandsynligheden for at der faktisk klages, jo ogsda undertiden kan
intensivere overvejelserne om hvilken afgarelse der ber treffes.

Blot for at gere det helt klart: I mangfoldige tilfelde far iagttagelsen af disse
og andre retsgarantier vitterligt ikke nogen indflydelse pa afgerelsens indhold.
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Det kan man se bagefter. — Men pointen er at man ret sjeeldent kan vide det pa
forhand.

Allerede af denne grund er det meget sjeldent at man med rette kan haevde at
retsgarantiernes iagttagelse er rene (indholdslese) formaliteter.

Men selv om sé er — og det er det jo nok i visse, relativt sjaldne, tilfaelde hvor
sagen pa forhand er meget klar — sé treeder den anden funktion af retsgaranti-
erne til.

Retsgarantier er ikke udelukkende sat i verden med henblik pé at foroge sand-
synligheden for en materielt rigtig afgerelse. De tjener som bekendt ogsé et
andet formal. Man kunne kalde det et forvaltningskulturelt formal.

De fleste retsgarantier skal jo i hej grad ogsé tjene til at sagens part, borgeren,
har grund til at fole sig vel behandlet.

Inhabilitetsreglerne er et klart artikuleret eksempel. Altid fremhaves det at dis-
se regler hviler pa to principper: saglighedshensynet og tillidshensynet. Saglig-
hedshensynet angar sagens udfald. Men dér hvor dette hensyn ikke foreligger,
sa traeder tillidshensynet til. Eller med andre ord: selv om der i realiteten ikke
er mindste risiko for en ukorrekt og usaglig afgerelse, sa skal inhabilitetsreg-
lerne alligevel iagttages — af hensyn til borgerens velbefindende, dvs. for ikke
at undergrave borgerens tillid til forvaltningen.

Begrundelsespligten har maske kun i relativt sjeeldne tilfaelde (som netop om-
talt) indflydelse pa sagens afgarelse. Men den skal iagttages alligevel — af hen-
syn til borgerens velbefindende. Begrundelsesreglerne er et meget vesentligt
led i at borgerne kan fole sig ordentligt behandlet og ikke som fremmedgjorte
stillet over for det offentlige forvaltningsapparat.

Det samme kan, maske i endnu hejere grad siges om partsheringspligten, der
bidrager til at borgeren ikke blot foler sig som et objekt for forvaltningsappa-
ratets udfoldelser, men (saledes som det har vaeret udtrykt af en af mine for-
geengere som Folketingets ombudsmand, Lars Nordskov Nielsen) som ,.et
medhandlende subjekt™ i sin egen sag.

Sé selv om retsgarantierne maske ikke far indflydelse pa sagens udfald, afge-
relsen, har de stadig deres helt klare egenveerdi.
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Sa derfor: Retsgarantier kan, korrekt og loyalt anvendt, aldrig blive til blotte
tomme formaliteter.

Tiden tillader ikke at jeg gar naermere ind pa begrundelsen for min anden pé-
stand: at retsgarantier (0gsd) er, og 1 hej grad ber vare, et mal i sig selv. — Men
det er heller ikke pakraevet. For langt den sterste del af begrundelsen for denne
pastand ligger i det allerede sagte om retsgarantiernes funktion i forhold til
borgerens folelse af at veere blevet godt og anstandigt behandlet. Her ligger
det selvsteendige formal som gar ud over at retsgarantierne skal veere et middel
i bestreebelserne for at treeffe en saglig og korrekt afgerelse.

Retsgarantierne skal saledes (ogsd) vere en udfoldelse af borgerens rolle i for-
hold til forvaltningen — som det medhandlende subjekt i sin egen sag i tillid til
at forvaltningen handler sagligt, ogsd selv om den ikke opfylder borgerens
begaringer og ensker.

I sin sammentraengte form kan dette maske klinge en anelse patetisk. Men det
er det nu ikke. Det er blot et forsag pa at beskrive og fastholde et sigtepunkt;
et pejlemarke man aldrig kan na helt hen til i virkelighedens verden, men som
kursen kan og skal laegges efter — som skibet der laegger kursen efter det hojt
liggende kirketdrn langt inde i landet..

I denne forstand er forvaltningsprocessens retsgarantier og deres overholdelse
1 hej grad ogsé et mal i sig selv.

Afsluttende bemeaerkninger

Lad mig afslutte med en bemarkning for at forebygge eventuelle misforstael-
ser om den betydning jeg tillegger forvaltningsprocessens retsgarantier i for-
hold til den materielle forvaltningsret.

Retsgarantier er jo udtryk for retssikkerhed. Og retssikkerheden er, og ma altid
vere, relativ. Der vil altid kunne vare mere retssikkerhed eller mindre retssik-
kerhed end tilfzldet er pa et konkret givent omrade.

Hvilke og hvor mange retsgarantier der pa de forskellige omrader skal eller
ber vare, mé derfor naturligvis vere undergivet en afvejning af retspolitisk
karakter. Denne afvejning afhenger af retsomradets karakter, af ressourcebe-
hovet, af hvor vesentlig betydning sagen har for den eller de pageldende bor-
gere, og mange andre faktorer. — Forvaltningsloven, hvis retsgarantier jeg jo i
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dag har holdt mig til, er med sit afgreensede anvendelsesomrade, et klart og
illustrerende eksempel pa en sddan afvejning. Forvaltningslovens sat af rets-
garantier skal kun finde anvendelse i et udsnit af forvaltningssagerne, nemlig
de sager hvor der treffes en forvaltningsretlig afgorelse. Dette er lovgivers
retspolitiske afvejning mellem iser sagernes betydning over for den ressource-
anvendelse som iagttagelsen af retsgarantierne indebaerer.

Mit anliggende er imidlertid at denne, naturlige og nedvendige, afvejning skal
foregd pa klare og erlige preemisser. Hvis og nar man giver afkald pé dele af
retssikkerheden og retsgarantierne, sa skal man ogsa vide /Avad det er man gi-
ver afkald pa.

Og det vil altsd efter min opfattelse stort set altid vaere noget andet og langt

mere verdifuldt end blotte formaliteter og noget der ikke har et formal i sig
selv.
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Joan Pauli Joensen!

Etnologiskar hugleidingar
kring siovenjur, 10g og grundlog

Summary

On the basis of the work in the Faroese constitutional committee Professor
Joan Pauli Joensen, chairman of the committee, reflects on his experience,
both personally and academically, and the central role Kari a Rogvi had in it.
The essential elements which are needed in a constitutional committee are
according to Prof. Joensen having an inclusive and participatory process in
the creation of a potential constitutional framework. Prof. Joensen describes
the developments in the committee from the beginning and to the present
day, and the societal attitude towards a new constitutional framework. Prof.
Joensen recommends that the work on a Faroese constitutional framework
continues even though similar pitfalls may still be lurking in the political land-
scape. He concludes that instead of spreading fear regarding future changes it
will be an advantage to all participants in this process to maintain a positive
and constructive attitude.

Urtak

Joan Pauli Joensen, professari og formadur i grundlogarnevndini, hugleidir
um arbeidid | grundlogarnevndini, seinni stjornarskipanarnevndini, og ikki
minst tydandi leiklutin hja Kara a Rogvi i hesum arbeidi. Sum formadur i
grundlogarnevndini, var hann vitni til nokur domi um beedi menniskjasligar og
akademiskar avbjodingar, i0 kunnu taka seg upp [ foroyskari logfrodi og
foroyskum 16garsmidi. I arbeidi vid grundlog ella stiornarskipan, er avgerandi
at hava eina opna og folkarceedisliga tilgongd, har allir partar luttaka. Joan
Pauli lysir sidani mest tydandi rembingarnar fra tilgongdini at smidja grund-
logaruppskotio og fram til stoouna i dagsins samfelag. Joan Pauli meelir til, at
arbeidio vio foroyskari grundlog, ella stjornarskipan, heldur a fram hoast
liknandi avbjodingar framhaldandi kunnu taka seg upp. Hann kemur til ta
niourstoou, at heldur enn at spjada reedslu um framtioar broytingar, er tad ein
Sfyrimunur hja ollum luttakarum i tilgongdini at hava ein positivan og upp-
byggjandi hugburo.

' Professari i folkalivsfredi og fyrrverandi formadur i stjornarskipanarnevndini.
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Inngangur

Sjalvt um Kari &4 Rogvi var legfredingur um ein hals, so damdi honum vel at
siggja 16g ur einum fjeltattadum fyri ikki at siga polyfoniskum sjonarmid.
Hansara fatan var, at logfredingar, sum bert hevdu lisid legfreodi, hevdu verid
betri farnir, um teir hovdu lisid okkurt annad eisini. Mitt fak er etnologi ella
mentanarfredi, og saed ur ti sjonarhorni er tad ikki torfort at siggja, at log er
ikki bert ein partur av samfelagsins leidreglum, men at 16g skapar eisini ment-
an og eina fatan av, hvat alt er um. Log er i roynd og veru eitt kulturprodukt.

Oll samfelog hava baedi skrivadar og 6skrivadar leidreglur ella 16gir fyri reettan
og skeivan atburd, be0di sum einstaklingar og sum partar av einum storri sam-
felag. Born laera skjott at siga at tad er ikki lov ella tad er lov. Custom is law
— verdur sagt — sidir eru log, men revsingin at brota gamlan sid kemur sjaldan
fyri domstolarnar, men verdur sanktionerad i samveruni millum félk i dagliga
livinum.

Hvaodani koma légirnar

Leingi var tad so, at hildid vard, at tad var eitt haegri vald, 10 gav logirnar, tad
verid seg eitt vald av himli ella & jord. Ikki sjaldan eru teer mest grundleggjandi
logirnar ella leidreglurnar at finna i eini mytiskari fortid og verda fatadar sum
meira ella minni sakrosantar, eitt ni konstitutionin i USA, sum er vordin eitt
tjodskaparligt symbol. Til Feroya komu flestu formligu 16gir uttanifrd, men tad
var legraetturin gamli, 10 brukti l6girnar og lagadi ter til okkara vidurskifti.
Lograetturin kom soleidis at bera bra av einum badi 16ggevandi og demandi
valdi.

Legtingsvalio 30. april 1998

Tann 30. april 1998 var legtingsval i Feroyum. Valio ferdi til eina sjalvstyris-
samgongu, og ein landsstyrismann i sjalvstyrismalum. Tad hevdi stadid illa til
i Foroyum eftir bankakreppuna, td Feroyar eftir at hava verid undir strongum
eftirliti ni so smatt voru um at koma upp & turt aftur. Tad, sum nt hendi, var
sera fjart fra eini blodugari kollvelting — talan var meira um eina akademiska
verkeatlan fram imoéti einum fullveldi. Men ikki kann sigast annad enn, at ein
freelsislogi var tendradur i brostinum 4 mongum foroyingi. Farid var undir eina
midvisa tilgongd vid ti i hyggju at gera Foroyar til eitt fullveldi, so ella so. A
hesi leid skuldi hver steinur vendast, ti reett skuldi verda borid at. Ein lidur i
hesum var tad, sum fordi til Hvitubok, sum skuldi vera grundarlagid undir
ollum ti sum skuldi fara fram.
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Tidliga i arinum 1999 ringdi ein dagin Runi Joensen, adalstjori i Logmala-
radnum til min, og heitti 4 meg um at koma at vera formadur i Grundlogar-
nevndini, sum teir voru vid at seta. Hetta kom pura dventad, men eg kundi ikki
annad enn taka av einum so storum heiduri. Eg var ta professari vido Universi-
tetet i Bergen. Universitetid helt, at hetta var ein so sjaldsom uppgava, at eg
fekk farloyvi r starvi minum, so skjott eg hevoi gjort skyldur minar.

Skrivari i Grundlégarnevndini

Eitt upprit til arbeidi var longu gjert vid setningi og endamali. Bergur Berg, i0
td var embaetismadur i sjalvstyrismalum, virkadi sum skrivari ta fyrstu tidina,
men nyggjur skrivari i Grundlégarnevndina skuldi setast. Valid fall &4 ungan
jurist vio progvi i legfredi fra Kebenhavns Universitet, sum um tad mundid
eisini legdi seinastu hond & eina masterutbugving i 16g i Skotlandi. Tad var
Kari 4 Rogvi. Hann byrjadi sum skrivari 15. august 1999. Vit fingu tilhald &
loftinum uttast & Tinganesi.

Kari a4 Rogvi hevoi eina otraliga arbeidsorku. St60 tad bert til okkum badar,
haldi eg, at vit hevdu kunnad havt eina grundlog lidna eftir heilt stuttari tid,
men tad var ikki endamalid. Endamalid var, at grundlégin skuldi vaksa burtur
ur foroyskum jerdildi ella ti, sum eg vil kalla feroyskari politiskari vistfradi
ella ekologi. Tad skuldi vera ein tilgongd ella ein prosess, sum folkid eisini
skuldi taka lut i.

Vit foru straks undir at velja ut eina red av umreduevaum, soleidis at tad aftan-
fyri tey skuldi koma at vera val umhugsadar 16gargreinir, sum fleiri hovdu
verid uppi i. Skipad var fyri arbeidsbolkum vid einum serfredingi sum oro-
styrara og samskipara. Skrivarin var arbeidsbolkunum til hjalpar og gav fakli-
ga leidbeining. Soleidis var eitt umreduevni fyri og annad eftir viogjort i bolki
og at enda lagt fyri plenum ella tad, sum vit nevndu stora kamar. Hesin ar-
beidshatturin tok sjalvandi tid, og hvat mer sjalvum vidvikir, so er hetta ein
tann besta skuling eg havi havt i livinum, ta tad reedur um at laera at hava tol
og sjalvur syna tollyndi.

Vit skipadu fra byrjan fyri regluligum tidindafundum, har greitt var fra ar-
beidinum, og har ymiskir tettir ella umreduevni voru lyst, alt fyri at faa eitt
alment kjak. Journalistar syndu hesum storan dhuga, serliga ti vit hevdu lagt
fundirnar tidliga & morgni, so teir kundu fda morgunmat eisini.
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Eisini skipadu vit fyri bedi fyrilestrum og seminarum fyri nevndini og edrum
vid, so vit kunna faa meira at vita og varpa nytt 1jos 4 tad, sum vit fingust vio.

Vit skipadu eisini fyri eini namsferd til islands og USA. Storar vénir vordu
settar til hesa ferd. Eitt var at leera meira, men ferdin vard eisini atlad til at
samansjoda nevndina, men politiska stedan uppundir ta folkaatkvedu, sum
verda skuldi, gjerdi at Javnadarflokkurin, Sambandsflokkurin og Midflokkurin
ikki komu vid. Tad var stort spell so teir fingu ikki lut i ti sum vit leerdu i USA.

Vit voru burtur frd 16. februar til 2. mars 2001. Ferdin var stak vel fyrireikad,
og badi i Islandi og ikki minst i USA fingu vit nogv at vita fra kenum folkum,
ikki minst & ti vidagitna Kennedy School of Government vid Harvard. Serliga
nogv fekst burturdr vitjanini i Nebraska, har m.a. Eydun Videro vard tilnevnd-
ur heidursborgari. Fleiri hovi voru her eisini at nema, hvussu politikkur og
veld virkadu i praksis vid hoyringum og ¢drum.

Tad kom eisini eitt og annad skemtiligt fyri, eitt na tad kveldid, ta Jogvan a
Lakjuni eftir fornum emigrantsidi bad eina ben 4 Charles Hotel i Boston og
takkadi fyri, at vit voru komin fram i ellum gé6oum. Mitt undir kontemplation-
ini aftana, 1j6dadi Gr raminum ,,grindin deyd a sandinum 14, knappliga vendi
hon beint ut fra*“. Ordini komu fra Eydun Videre, og hesi ordini govu okkum
négv at hugsa um.

Skipad vard so fyri, at vit vorou bodin Ut privat i Lincoln i Nebraska. Eydun
Viderg, Micheal Reveal og eg voru saman. Eg hevoi glett meg til ein gédan
amerikanskan degurda, men Eydun hevdi kunngjort fyri ellum, at salat var
honum ein andstygd, so tad kveldiod fingu vit bert kjot og epli. Tey tordu ikki
at bordreida vid edrum fyri einum av formonnunum i Legtinginum, so har
misti eg eitt kulinariskt upplivilsi.

Ikki hesa bert ferd, men eisini seinni vitjadu vit, Kari og eg, islendska hagsta-
reett og logardeildina 4 Haskola {sland, har vit fingu nogv sambond og laerdu
nogv.

Arbeidid helt afram, men ofta voru praktiskir trupulleikar, t4 vit skuldu halda
fund. I august manad i 2001 hendi tad, at Kari 4 Rogvi ,,eftir agrytid arbeidi i
langa ti0 misti hugin. T4 hann i heilum eftir at hava lagt fundir til reettis fleiri
feroir noyddist at avlysa teir aftur og byrja um aftur. Hetta var serliga nervandi,
ta folk adrastaoni fra voru komin at halda skeid og fyrilestrar. Av ymiskum
orspkum gjerdust umstedurnar & skrivstovuni ikki ter, 10 skrivarin sjalvur
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hevoi melt til og fingid tilmeelid um. Tessvegna tok hann seg at enda aftur sum
fastur skrivari, men vardveitti tilknyti til arbeidid.

Eftir tad kom Ingibjerg Berg at taka ser av ti umsitingarliga partinum og Runi
Joensen av ti logfradiliga restina av arinum. Parturin hja Kara 4 Rogvi i grund-
logararbeidinum 14 kortini ikki eftir.

Beint adrenn midnatt setti formadurin punktum og fyrsta fragreidingin var
send landsstyrismanninum sum teldupostur tann 31. desember 2001, hetta
samstundis sum nyggjarsskotini dundu og nyggjarsraketturnar foru upp i luft-
ina. Hetta er nu 15 4ra gomul sega. At tad voru trupulleikar i arbeidinum saest
av formdlanum. Tad var ikki leett at skriva eina grundlog i einum landi ,,har ein
storur partur av teimum, id skriva skuldu grundlégina ikki eru samd um enda-
malid vid 16gini. Summi vilja ikki hava adra grundlog enn ta galdandi donsku.
Onnur vilja hava eina stjornarlog, sum gjarna kann eita grundlég, men sum er
fyri landid Feroyar uttan mun til, um hetta land hevur fullveldi ella ikki. Tad
eru tey, sum halda, at sjalvt ordi0 ,,grundlog™ bert kann nytast i einum suveren-
um stati, i einum fullveldi, og ikki adrastadni. Ordid ella hugtakio ,,fullveldi
orkymlar eisini summi. Er tad ein stjornarraettarligur meguleiki, 10 vit eiga
reettin til og kunnu stadfesta i okkara egnu grundlog, ella er fullveldi einans tad
fullgjerda verkid? Sama er vi0 ,,sjalvsavgerdarratti“. Merkir tad ordid ein reett
til at skifta millum ymsar samveldisskipanir, badi undan og eftir at hava fingiod
fullveldi? Ella merkir sjalvsavgerdarrattur at taka fullveldi? Best man vera i
semju at finna fram til mest hoskandi tydning av tilikum ordum*®. 3

Eisini skrivar formadurin i formalinum, at ,,Ongin flokkur hevur ynskt grund-
logararbeioid fyri tess egnu skyld. Ongin flokkur hevur kravt eina grundlog
ella eina grundleggjandi stjornarlog. Allir siggja grundlogararbeidio sum ein
part av gdrum e&tlanum, antin sum part av samveldisatlanum innan danska
rikid, samveldisetlanum, har Feroyar sum fullveldi eru knyttar at Danmark,
ella sum ein part av fullveldistekuni, ta Feroyar loysa seg fra ollum formligum
samveldi vid Danmark®. *

Hetta heldur formadurin vera stort spell ,, Ti grundlogararbeidi hevur vist, at
meginparturin — fleiri enn 90 prosent av ti vidgjerda tilfarinum — av eini stjorn-
arlog hevur einki vid nakra samveldisstedu at gera, hverki so ella so*. 3

2 Fragreiding um grundlogararbeidid fra formanninum i grundlégarnevndini til landstyris-
mannin i sjalvstyrismalum. Latin 31. desember 2001. Logfrediliga kannad og retta 14.
mars 2002, bls.18

Fragreiding um grundlogararbeidid 2001. Nevnda verk. bls. 17.

4 Fragreiding um grundlégararbeidid 2001. Nevnda verk. bls. 17.

5 Fragreiding um grundlogararbeidid 2001. Nevnda verk. bls. 17.
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Hin vegin voru tad eisini godar letur i grundlogararbeidinum, ti ,,hoast alt hava
teir mongu fundirnir — 32 plenumsfundir, eins og bdlkafundir og sparrifundir
— verid godir og mennandi. Tad hevur verid ein skuli fyri limirnar. Politikarar
og serfredingar hava arbeitt sera veel saman, og markini millum politikarar og
serfredingar hvurvu naerum fullkomiliga. Til tidir gloymdu politikararnir, at
teir umbodadu ymiskar flokkar. Grundlogararbeidid tok teir til tidir allar vid
huo og har. Kortini var tad so, at teir av og & knappliga asannadu, at teir ikki
bert voru grundlégarnevndarlimir, men eisini hevdu ein almennan leiklut sum
tjodveldismenn, javnadarmenn, sambandsmenn, folkafloksmenn og mid-
flokkamadur. Hetta kundi fera til onkur markeringsherdindi — Grundldgar-
nevndin hevur fra byrjan havt sinar innbygdu og samantvinnadu politisku mot-
setningar. Tad hevdi verid olika lattari at arbeitt Gt fra eini 16g og einum
setningi, sum oll nevndin vard samd um. Nevndin noyddist at vingla nakad
imillum leidina fram 1 moti eini grundlég fyri fullveldid Feroyar og so tad
millumloysn, sum arbeitt vard vid, eina vid innbygdum meguleikum til baedi
at virka undir niiverandi umstedum og eftir fullveldistekuna uttan broytingar.

Hetta hevur verid eitt skisma i nevndararbeidinum. Ein slik samanseting av
motsettum sjonarmidoum hevur sett stor krov til formannin, sum fra byrjan
hevur havt eina logtingslog og freistir at halda seg til, samstundis sum hann
ongar sanktionsmeguleikar hevur havt fyri at kunna halda freistirnar.

Tidarkarmurin og freistirnar voru ein trupulleiki, men stersti trupulleikin voru
teer ymisku fatanirnar av eini feroyskari grundlog, og ti stakk spurningurin, um
at finna fram til eina tverpolitiska semju um eina nyggja stjornarskra ella
stjornarskipan seg longu upp um arsskiftio 2001/2002.

Flaggdagsalitio

Eftir formannsfragreidingina 14 nevndin bakk i eina tid. Legtingsval st6d fyri
durinum og floksvaldu limirnir foru i valstrid. Eftir valid vard 16gin dagferd 8.
mai 2003. Nt kom tad at vera nevndin sjalv, sum eftir tilmeeli fra formanninum
setti tann setning, sum arbeitt skuldi verda eftir. Setningurin kom soleidis at
verda meira lidiligur og kundi stillast um neydugt. Eisini voru asetingar i 16g-
ini um hoyringar. Onkrar broytingar komu i nevndini, eitt na kom Kari 4 Régvi
at verda nastformadur. Nekur politisk umbod vordu eisini skift ut.

Ein altjoda grundlogarradstevna vard hildin i Nordurlandahtsinum i degunum
11-13 mars 2003. Radstevnan var sera val eydnad og komu noégv ahugaverd
sjonarmid fram. Ikki minst tydning hevoi tad samband, 10 var knytt vid fleiri
serkon folk uttanfyri landoddarnar, sum hevdu fakligan ahuga fyri ti, sum
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hendi, og stevnan vakti eisini storan dhuga i Feroyum, ti hugsad var heilt
o0rvisi enn tad, sum var vanligt millum feroyskar logfredingar.

Arbeidid helt fram i litla kamari, har bert serfredingar voru og so stora kam-
ari, har badi serfredingar og politikarar voru. Arbeidsfundir voru oftast i litla
kamari. Tiverri kom tann sonevndi tjodskaparligi snavingarsteinurin aftur at
rulla millum feturnar, og avratt var ti at royna at finna fram til eina tjodskapar-
liga semju. Tiverri rukku vit ikki hesum, ti val vard tutskrivad at verda 20.
januar 2004. Politisku umbodini foru i valstrid, so tad kom nu bert at verda i
litla kamari at fundir vordu hildnir.

Eftir valio vard skipad samgonga millum Javnadarflokkin, Foélkaflokkin og
Sambandsflokkin, og i samgonguskjalinum st6d, at grundlogararbeidid skuldi
skipast av nyggjum, men 16gin fra 2003 var enn i gildi og flaggdagurin 2004
naerkadist. Formadurin avgjerdi ti at royna at halda l6gina so langt sum tad
rakk. Tad komu ti at verda formadurin i nevndini Jéan Pauli Joensen, nestfor-
madurin Kari & Rogvi, og skrivarin Bardur Larsen, 10 atoku ser at faa Fyrra
flaggdagsalitio lidugt. Sparrad var vid hinar serfredingarnar so langt tad lat seg
gera og skipad var eisini fyri arbeidsfundum.

Fyrra Flaggdagsalitid var soleidis aftur ein fragreiding fra formanninum i
Grundlogarnevndini, men tad var eitt reettiliga fullfiggjad alit vid einum lidnum
uppskaoti til eina foroyska grundlég. Malid var mestsum rokkid. ZAtlanin var at
alitid skuldi sendast til hoyringar og vio stedio i teimum skuldi skrivast seinna
alitio, sum var endaligt, men tad vard av ongum 4 hesum sinni.

Jolaalitio

Oroid ella heitid grundlog fall mongum politikara fyri brostid. Login um
grundlégarnevnd vard ti 25. mai 2005 broytt til at verda 16g um stjornarskip-
anarnevnd, og ordid grundlég vard skift at vid stjornarskipan. { munum huga-
heimi eru heitini grundlog ella stjornarskipan — tad sum & enskum eitur consti-
tution — at rokna sum samheiti.

Stjornarskipanarnevndin fekk arbeidsheli 1 gamla landsbokasavninum — grot-
htsinum — har eg eisini hevdi mina rektarskrivstovu og fundarheli voru i hus-
unum til allar vanligar fundir. Rini Rasmussen var settur til skrivara. Hann
gjordi eitt stak gott og kvalifiserad arbeidi sum skrivari.

Skipanin vid litla kamari og stéra kamari helt fram. I litla kamari voru hildnir

26 fundir og i stéra kamari vordu 10 fundir hildnir. Méti endanum foéru vit
eisini & kunningarferd kring landid.
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[ stjornarskipanararbeidinum vard farid nagreiniliga gjegnum flaggdagsalitid,
onkrastadni vard skorid eitt sindur og okkurt smavegis var lagt afturat
alrastadni, og viomerkingar vordu skrivadar til légargreinirnar. Eisini var
preambulin tillagadur eitt sindur. Tad snuoi seg ikki bert um eina stjornarskipan
fyri fullveldid Feroyar, men eina stjornarskipan, sum eisini kundi nytast undir
o0rum umstedum.

Tad eydnadist ikki at faa semju um alt, og spurningurin er, um tad nakrantiod
hevdi eydnast i hesum forumi. NG hevdi verid arbeitt i skjott 8 ar vid ti, og
motiveringin var i vanda fyri at fara at bila hja mongum. Eisini hevdu vit eina
freist at halda okkum til, og sum formadur dugdi eg ikki at siggja nakra orsek
til ikki at royna at halda hana, sjalvt um nevndin uttan iva hevoi kunnad kcert
gratt 1 langa tid afturat, men tad var eisini ein vandi fyri, at alt for at detta
nidurfyri, um vit ikki legdu fram eitt itekiligt skjal. Ivamal fingu 1j60 i minni-
lutadlitum, sum voru prentad aftast, so tey kundu takast vid i eini endaligari
politiskari vidgerd a tingi.

Minnilutaalitini

Nu, ta eg fleiri ar aftana lesi minnilutaalitini, er tad ikki torfert at siggja, at tey
vid eini skilagddari viogerd lattliga kunnu sjodast saman vid sjalvum uppskot-
inum. Har er nastan ikki ein snavingarsteinur, i0 tad ikki hevoi borid til at
fingid burtur. Tann stersti snavingarsteinurin var t, eins og eins og hann er
enn, var sambandi millum donsku grundlégina og eina foroyska grundlég ella
stjornarskipan. Tad voru sambandsfolk i nevndini, sum voru raettiliga kons-
truktiv, ta reett skal vera rett. Sjalvur dugi eg enn ikki at siggja, hvi danska
grundlégin skal vevjast upp i eina feroyska. Tad ber nu einaferd ikki til at
skriva seg inn 1 ella burturtr rikisfelagskapinum, ella sum Kari & Régvi malber
seg ,,0g halda, at onkur ording av dvart antin kann fremja loysing ella tverturi-
moti leinkja okkum at @0rum landi i allar evir“.® Tad er ein avgerd, sum
Foroya folk skal taka folkaradisliga.

[ sinum minnilutaliti 4sannar Kéri 4 Rogvi at undirtekan var breid, og at ein
grundlog hevdi verid savnandi fyri Feroyar, men um eg ikki fari skeivur, so
helt hann at feroyskir legfredingar utbtnir i Danmark, hevdu lyndid til at
verda ov heftir av teimum askodanum, sum teir hovdu lert  Danmark Feroyum
vidvikjandi.

6 Alit. Stj6rnarskipan Foroya. Stjornarskipanarnevndin 18, desember 2006, bls.102.
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Tad er raett, at Styrisskipanaruppskotid, eg endurgevi, ,,var négv merkt av at
vera nevndarsemja‘“ men, sigur Kari & Rogvi, ,,okkum tervar at betra styris-
skipan okkara, at vit kunnu faa stort gagn av fullfiggjadum stjornarskjali vio
tjodskaparligari semju, rikisrattaraseting, rettindum og valdsavmarkingum,
verdur stadiliga melt logmanni ella gdrum, 10 eiga ratt at leggja fram uppskot
4 Foroya Legtingi — at leggja fram uppskot um Stjornarskipan Feroya at koma
i stadin fyri yngru styrisskipanarlogina‘.’

Kari 4 Rogvi kendi mest fyri Fyrra Flagdagsalitinum, 10 hann, Bardur Larsen
og eg sjalvur, lagdu eitt stort arbeidi 1, og hann melir til, at ,,vegna betri grun-
dad arbeidslag, betri stil og skipan og innihaldsliga hepnari og freelsari dsetin-
gar ... at Fyrra Flaggdagsalitid vid teimum rattingum, sum voru gjordar i hef-
tinum vid ensku umsetingini, verdur lagt fyri tingid heldur enn endaliga
tilmzlid hja nevndini. I @drum lagi taki eg t6 undir vid tilmaeli nevndarinnar,
tad er i gllum forum betri enn verandi skipan®.® Munurin millum alitini er i
roynd og veru ikki serliga storur.

T4 alitid var latid legmanni, var eitt skeid at enda komid. Stutt eftir vard alt,
sum 14 eftir Stjornarskipanarnevndina borid ut & Legmannsskrivstovuna, har
tad var0 arkiverad. Sidani ta havi eg einki havt vid hverki grundlog ella
stjornarskipan at gera, men i sambandi vi0 henda fund havi eg leitad eitt sindur
aftureftir, og ma 4sanna, at nogv var fingid av skafti, bert spell at ikki meira
kom burturtr, t4 tingio skuldi geva hesum hold, men ta seguna kunnu onnur
siga.

Afturlitandi hugleidingar

Eitt tad tydningarmiklasta, i0 kom burturtir hesum arbeidi er, at vit hava fingid
undirvising i legfredi og gransking i legfredi & Setrinum, og hava skapao eitt
egio foroyskt logfrediligt forum og her hugsi eg eisini um Foroyskt Logar Rit.
Her var Kari 4 Rogvi ein eldsal, ein sannur primus motor, og hann flutti okkum
saman vid gdrum goédum legfredingum langt i feroyskari legfredi, ta stuttu tid
hann fekk tillutad her 4 fold.

Allar mentanir byggja 4 badi tradition og broytingar. Kari 4 Rogvi sé 16g ur
einum polyfoniskum sjénarmidid i samljodi vid samfelagid, og ikki sum ein
obroytiligan legfrediligan logikk per se. Tad voru eisini teir tankar, sum logu
aftan fyri tad masterskeid i log, sum vit ni hava a setrinum, 10 ikki bert skuldi

7 Alit, Stjornarskipan Feroya. Nevnda verk. bls. 102
8 Alit, Stjornarskipan Feroya. Nevnda verk. bls. 102

9 FLR (2020) » 41



Faroyskt Logar Rit (Faroese Law Review) vol. 9 no. 1 — april 2020

vera opid fyri teimum, i0 hava lokio bachelorprogv i logfredi, men eisini fyri
odrum. Hesum voru universitetslararar i logfredi vid onnur universitet, samdir
vid okkum i. Tann, sum hevur eina bacelorutbugving i logfredi fra donskum
universiteti, kann gera seg lidnan i Feroyum, og fa eitt danskt progv sum cand.
jur., samstundis sum onnur kunnu byggja logfredi oman a adra utbuigving. Eg
ivist ikki i, at hetta fer at skapa eitt dynamiskt og nyskapandi umhvervi, og
skapa ein nyggjan legfrediligan veruleika, har vit fara at siggja gjegnum
foroyskar legfreoiligar brillur. Nu 4 ar aftand at hetta, sum her er skrivad,
vard bordid fram, er komid so langt, at tad eisini ber til at taka eina bachelor-
utbugving 1 16g 4 Frodskaparsetri Foroya.

Nu ein foroysk stjornarskipan skal til folkaatkvedu i seinasta lagi 1 2017,
skuldi tad ikki undrad meg, um hetta skapar onkra svevnleysa natt hja log-
fredingum i Tinganesi, ti teir snavingarsteinar, sum gjordu, at uppskotio til
grundlog ella stjornarskipan 4 tingi rann burtur sum blagémi fyri sél, teir eru
har enn, ti tad er nu einaferd vordid so, at sambandshugsjonin og tjoveldis-
hugsjoénin eru sum kinesiska symbolid yin og yang, badi eru treyta av hverjum
odrum og kunnu ikki vera til uttan hvert annad. Vandi er ti fyri eini radikali-
sering i sjonarmidunum, sa&0 ur einum strukturfunktionalistiskum tyrlusjonar-
midi, at einki fer ella skal skal henda, ti tad er tad, sum heldur liv i hug-
sjonunum og stridinum um at kyrra veljararnar at ser, men tad hevoi verid
stort spell. Sjalvt um semja kann verda um 99 % av ti, sum stendur i uppskot-
inum til eina foroyska grundlog ella stjornarskipan, verda folk ivasom, so
leingi billad verdur teimum inn, at onkur ording i eini feroyskari grundlog ella
stjornarskipan av o6vart antin kann fremja loysing, ella tverturimoéti leinkja
okkum at e¢drum landi i allar avir. Ti skulu vit sleppa ellum 6ttaherferdum, har
talan er um politiskan letuvinning, og ikki erkymla évardar politiskar salir, ti
her er einki at vera raeeddur fyri, hverki hja tjooveldisfolki ella sambandsfolki
ella teimum, sum liggja imillum hesi sjonarmid.
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Halgir Winther Poulsen'

Foroyskur arbeidsrattur og Fasti Gerdarrattur

Summary

Former labour law judge and lawyer Halgir W. Poulsen reflects on the pro-
found influence Kari @ Rogvi had on Faroese labour law. Kari argued that
labour law has deep Nordic roots going back to ancient Faroese history, and
that many of the great Faroese legends were essentially about labour conflicts.
The author draws contrasts with recent developments in Faroese labour law
with special emphasis on the decades after the introduction of the Home Rule
act in 1948. Neither the regular courts, the ad hoc labour courts nor the Dan-
ish labour court were suited to solve pressing conflicts on the Faroese labour
market. The establishment of the private Faroese labour court, Fast Gerda-
reettur, in 2006 was therefore an important milestone. Fasti Gerdarcettur was
given the mandate to both decide concrete conflicts and to further develop
Faroese labour law. Kari a@ Rogvi was the driving force behind establishing
this system, as he chaired the committee that proposed the Fasti Gerdarreettur
drafted the rules of the court, structured this area of law, and ensured the pub-
lic access to relevant materials and cases. The author reflects on this and on
his positive experience as first chairman for the judges in Fasti Gerdarcettur.
He concludes that Fasti Gerdarcettur is an important institution that ought get
the necessary support in order to realize its full potential.

Urtak

Halgir W. Poulsen, sakforari og fyrrverani domari, greidir fra storu avirkan-
ini, sum Kari a Rogvi hevdi a foroyskan arbeidsreett. Kari grundgav fyri, at
arbeidsreettur hevdi fornar norrenar rotur, id eisini kunnu siggjast i eldri
Jforoyskari sogu. Sambceert Kara, voru fleiri av foroysku sagnunum grundleggj-
andi um arbeidsreettarligar treetur. Hovundin lysir sambandio vio samtioar-
soguligar rembingar innan arbeidsrcett vio serligum denti d tidina eftir Heima-
styrislogina fra 1948. Hvorki vanligu domstolarnir, ad hoc gerdarrcettirnir
ella danski arbeidsrcetturin hovdu noktandi mannagongdir ella innlit, sum
skuldi til fyri at loysa atrodkandi osemjur a foroyska arbeidsmarknadinum.

' Advokatur og fyrrverandi gerdarrettardomari.
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Stovnanin av privata arbeidsrcettinum, Fasta Gerdarcett i 2006, var tiskil ein
tydandi vardi i menningini av foroyskum arbeidsrcetti. Fasti Gerdarcettur fekk
heimild til at avgera itokiligar treetur og at menna og skipa arbeidsreettarliga
okid. Kari a Rogvi var drivmegin handan hesa tydandi menning, og serliga
virkadi hann fyri at menna og skipa arbeidsreettarliga okid, soleidis at almenn-
ingurin fekk atgongd til viokomandi tilfar og mal. Hovundin minnist aftur a
postivitivu royndirnar fra tidini sum fyrsti formadur fyri fakdomararnar i
Fasta Gerdareetti, og kemur hann til ta nidurstodu, at felogini toku sum heild
veel undir vid hesum nyggja alvanum, sum vonandi feer tio og umstoour at
veksa til mans.

Inngangur

Nerliggjandi er at byrja umreduna vid at spyrja, um vit frd gomlum hava
nakran serligan feroyskan arbeidsratt. At vit hava havt ein meira og minni
rudimenteran arbeidsratt i landinum nakad aftur i tidina er ivaleyst, men
hvussu serferoyskur hann hevur verid er kanska meira ivasamt. Her hugsi eg
um, hvussu vel hesin arbeidsrattur hevur avspeglad serligu vidurskiftini &
foroyska arbeidsmarknadinum, id fra gomlum helst hevur verid reidiliga ein-
tattadur. Her hendi eftir minum tykki ein avgerdandi broyting tann 1. april
20006, ta sattmalin um Fasta Gerdarreett kom i gildi.

Kari var eingin smaligur madur. [ bokini Felagsverklég, id kom 1t i 2013,
tekur hann soleidis til: ,,Felagsverklog er eins gomul og norren mentan i oyggj-
um okkara“. Hann s@r upprunan til frdsegurnar i Feroyingasegu um stridid
millum Sigmundar og Trondar sum eitt rettiliga einfalt arbeidsraettarmal. Hann
endurgevur seguna um stridid millum Einar Suduroying og Eldjarn Kambhett,
sum sita og svida seydarhevd og stytta ser tidina vid at meta menn. Endin
verdur, at Einar drepur Eldjarn. Ta Havgrimur varnast hetta, rekur hann Einar
burtur. Einar for til freendur sinar Brestir og Beinir, sum toku val vid honum.
Einar bidur Brestir taka malid uppa seg, og hann so ger. ,,Brestir var vitugur
madur og logkenur” verdur at enda sagt i seguni.

Kari hevur hesar viomerkingar til seguna: ,,Vit siggja, hvussu tey, 10 skrivadu
og l16su norrenar segur kendu hesi hugtek: at skada, at reka burtur, at taka mal
uppa seg (og harvid eisini raettir at dema i malinum) og at vera l6gkenur. Vit
skulu kortini ikki sum annars vant fremst i feroyskum bokum dvelja vid seg-
una beint nu, bert stadfesta, at einki nytt er undir sélini, felagsverk krevur 16g
og logken — og ikki minst vitug logken.*
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Arbeidsraettur sum feroyskt malseki

Vit skunda okkum eini tisund ar fram og minna okkum sjalvi 4, at millum tey
fyrstu malseoki, sum logtingid samtykti at yvirtaka i 1948, var arbeidsraettur.
Seks ar seinni fingu landsstyrid og legtingid eitt alvarsmal til vidgerdar. Tann
2. Mai 1954 vard verkfall lyst og allur fiskiflotin lagdur, eftir at samradingar
um nyggjar sattmalar voru endadar urslitaleysar. Onnur fakfelog tokur undir
vid verkfalsmonnunum, so at enda var reidiligt adalverkfall. Hetta var fyrsta
veruliga arbeidstraetan seks ar eftir, at arbeidsraettarmal voru yvirtikin sum ser-
mal, og tad visti seg skjott, at her voru eingir feroyskir stovnar ella myndug-
leikar, 10 kundu loysa treetuna.

Fakfelogini vildu hava tingid saman ,,at finna ein veg burturtr verandi fiski-
vinnustedgi®, men legmadur sytti fyri at kalla tingid saman vio teirri grund-
geving, at hetta var ein ,raettarkonflikt™ og ti 6loglig. Feroya raettur visti mal-
inum fra sar, og reidararnir foru sidan til ,Den Faste Voldgiftsret i
Keypmannahavn, i0 6noktiliga var formliga raetta forum sambeert skipanini i
heimastyrislogini, so leingi foroyskir myndugleikar ikki havdu gjert annad av,
men helst materielt reidiliga 6skikkadur at taka sar av malinum. Verkfallio
vard demt 6l6gligt, og seinni vard Fiskimannafelagid demt at rinda 250,000 kr
i bot. Felagid slapp t6 viod at rinda 100,000 kr yvir eitt aramal.

Trystid & myndugleikarnir var egiligt, og endin vard at legtingid vard kallad
saman, eftir at verkfallid var avlyst. Minstalenin vard hakkad ar 500 kr upp i
800 kr um manadin; utreidslurnar vorou fingnar vid eykaskatt, og so foru skip-
ini avstao.

Soleidis endadi eitt tad stersta arbeidsstrid i seguni vid, at fakfelegini govu
skarvin yvir, og tad almenna matti leggja uppi vid serskatti til fylgju. Hoast
fasti gerdarraetturin hevoi skorid igjegnum, voru hverki fakfelogini ella
foroyskir myndugleikar sinnadir at fylgja hesi avgerd. Tad var ti helst ikki so
logid, at landsstyrid longu ein manad seinni legdi uppskot til logtingslog um
vinnuligar 6semjur fyri tingid, eitt sera radikalt l6garuppskot um tvungnan
gerdarraett. Grein 1 var soljodandi: ,,Eingin streika ella lockout ma setast i verk
fyri tad fyrsta, men allar 6semjur arbeidara og arbeidsgevara ella fiskimanna
og utgerdarfelags imillum skulu gerast av eftir fylgjandi reglum.* Sidan véru
reglur um samradingar, semjuroyndir, og um hetta ikki fordi 4 mal, setan av
,voldgiftsnevnd®“. Talan var ikki um fastan gerdarraett, men gerdarratt upp-
nevndur av landsstyrinum i hverjari serstakari traetu. Gerdarrettararskurdurin
var endaligur, og heimild var ennta at aleggja pertunum bot, fylgdu teir ikki
avgerdini.
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Hetta var sanniliga hardur kostur, sum legtingid samtykti vid 15 atkvedum
moti einari. Hoast andstedan ikki atkveddi fyri, var hon samd i ,,at neydugt er
at faa arbeidsfrio i landinum®. Men nt tykist dirvid at hava verid uppi, ti 16gin
vard hverki stadfest ella kunngjerd og kom sostatt ongantid i gildi. Komandi
noégvu arini mattu partarnir a arbeidosmarknadinum klara seg sum fraegast uttan
nakran veruligan stovn at venda ser til i treetumalum.

Til taks voru:

*  Den faste Voldgiftsret vid s&ti i Keypmannahavn, i0 var aldeilis éegn-
adur til at vidgera og loysa 6semjur & foroyska arbeidsmarknadinum.
Hartil kom, at gerdarreetturin vard umskipadur til Arbejdsretten vid 1og,
10 ikki var galdandi i Feroyum.

*  Vanligu domstolarnir, hvers malsvidgerd var alt ov seinfor til at teir
kundu brukast, ta skjotar avgerdir voru neydugar.

* Ad hoc gerdarrettir, ofta avtaladir i sattmalum partanna millum. Van-
liga mannagongdin var, at partarnir uppnevndu hver sin gerdardomara,
medan astedumadurin vanliga vard uppnevndur av Sorinskrivaranum.
Vanliga hildu teir partsuppnevndu vid sinum pertum, so urslitid vard
sum oftast Grskurdur, sagdur av astedumanninum, sum mangan var sor-
inskrivarafulltri, nykomin til Feroya vio litlari og ongari vitan um ser-
foroysk vidurskifti.

Komandi 4rini hendi einki frd almennari sidu, medan felogini 4 arbeidsmark-
nadinum gjerdu nakrar royndir at finna eina loysn, t6 uttan urslit. Arbeidsgeva-
rarnir vildu hava reglur um frabodanarfreist av verkfalli, sum hin parturin als
ikki vildi samradast um, vildu arbeidstakararnir ikki hoyra um bot fyri 6heimi-
lad verkfall. Vid ongum veruligum meguleikum at taka skjotar avgerdir i ar-
beidsmarknadartraetum ber eisini til at siga, at arbeidstakararnir voru reidiliga
vel fyri i so mata.

Fasti Geroarattur

[ 2001 kom reringur i. Higartil hevdi tad verid reidiliga 6makaleyst og van-
daleyst at leggja arbeidid nidur. Arbeidsgevarin hevoi einki annad svar enn at
fara 1 reettin, og tad tok sum nevnt alt ov drugva tid. Nu hendi tad, at ein ar-
beidsgevari (almennur enntd) fekk tad bjarta hugskot at fara i futaraettin og
bidja um futabann moti einum arbeidsstedgi. Og tad eydnadist, futaraetturin
legdi bann eftir einum degi. Partarnir 4 arbeidosmarknadinum soéu kortini, at
hetta ikki var nekur god leid at halda. Arbeidsgevararnir fingu gamani eitt nytt
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ambod, men tilik mannagongd for at seta ilt blod millum partarnar, helt hon
fram, og so var skjott at missa meira fyri minni. Arbeidstakararnir hinumegin
mistu tann ,,biliga® verkfalsmeguleikan, men heldur ikki teir foru i longdini at
vinna uttan gjegnum veruligar samradingar og i evsta feri ein stovn, 10 kundi
vidgera treetumal og ésemjur a nektandi hatt.

[ 2003 setti landsstyrid eina nevnd vid umbodum fyri partarnar a
arbeidsmarknadinum, og vid Kara & Rogvi sum formanni at gera eina skipan
fyri skjota loysn av arbeidsmarknadartreetum. Og nu bar til, urslitid gjerdist
sattmali um Fasta Gerdarratt. Tad eydnadist kortini ikki at semjast um nyggja
semingsskipan, sum var hin parturin av uppgévuni. Hendan skipanin kom vid
log i 2013.

i dag hava helst oll felog 4 badum sidum & arbeidsmarknadinum tikid undir vid
sattmalanum, 44 & arbeidstakarasiou og 7 4 arbeidsgevarasiou (heimasidan hja
FG 30.06.2014).

Uppgavurnar hja Fasta Gerdarreetti eru asettar i grein 1 i sattmalanum, i0 er
soljodandi:

1. Settur verdur a stovn fasti gerdarracttur.

2. Fasti gerdarrettur skal loysa traetur, 6semjur og ivamal & arbeids-
marknadinum sambert hesi skipan og felags avtalum og sattmalum
millum partarnar 4 arbeidsmarknadinum.

3. Fasti gerdarrattur skal eisini savna, menna, og kunna um foroyskan
arbeidsmarknadarraett.

Setningurin fellur sostatt i tveir partar, tann fyrri at taka avgerdir i itekiligum
6semjum millum partarnar, sum er uppgava gerdarraettarlimanna (domaranna),
tann seinni at menna foroyskan arbeidsrett, har beedi domarar og nevndin hava
hver sin lut.

Teir atta gerdarrattarlimirnir, i verda valdir av nevndini fyri try ar i senn,
virka oheftir av bedi myndugleikum og teimum felogum, id hava valt teir. Vid
vali av formanni hevur hver nevndarlimur sytingarrett. Teir badir formenninir
skulu vera l6gkenir og hava vidkomandi royndir. { hverjum maéli virkar vanliga
formadurin ella nastformadurin saman vid tveimum edrum gerdarrettar-
limum, annar valdur av arbeidstakarafelogum og hin av arbeidsgevarafelogum.
Um partarnir semjast um tad, kunnu t6 fimm limir verda tiknir Ut , og i serliga
prinsipiellum ella tydandi malum allir gerdarraettarlimirnir.
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Royndirnar higartil hava synt, at hendan skipanin hevur virkad vel. [ nogv
teimum flestu malunum hevur trskurdurin verid einmaltur, og dentur hevur
verid lagdur & at greina veruligu umstedurnar og sjonarmid partanna, eins og
grundgevingarnar fyri urslitinum so gjella at Grskurdurin, umframt at loysa
6semjuna, eisini kann vera alment vegleidandi fyri rattarstoduna. A hendan
hatt hevur verid roynt at virka samsvarandi dupultu uppgavuni hja gerdarreett-
inum, nevniliga umframt at loysa treetumal eisini at virka til at menna feroyskan
arbeidsmarknarraett. Allur arbeidsraettur er i storan mun ikomin og mentur vid
urskurdum (sum Kari plagdi at sipa til sum ,,domalog*), har 6semjur um satt-
malatulking verda gjordar av. Ein einmeltur arskurdur skuldi havt sterri megu-
leika at virka sum fordemi, enn ein, har t.d. triggir domarar hava hver sitt
sjonarmio.

Her kann eisini verda nevnt, at undir vitjan hja danska arbeidsraettinum fingu
vit at vita, at i allarflestu forum voru teirra avgerdir astedumansavgerdir, i0
meira minna um gomlu skipanina hja okkum vid ad hoc gerdarraettum, har
fakdomararnir foru i hver sin part, medan astedumadurin gjerdi malid av
einsamallur.

Eitt annad virkiseki hja Fasta Gerdaretti er at savna, menna og kunna um
foroyskan arbeidsraett. Her hevur nevndin, og einamest Kari sum formadur,
gjort eitt sera stort og tydningarmikid arbeidi. Tad sindri av serferoyskum til-
fari & hesum ekinum so sum urskurdir hjad gomlu sattmalagerdarrettunum, 10
fanst var so gott sum datkomiligt i skjalagoymslum hja sakferarum og edrum,
10 fingust vid hesi evni. Okkurt av teimum sterru fakfelogunum hevdu eisini
savnad nakad av tilfari, oftast frd malum, tey sjalvi hevdu verio partar av.

Beinanvegin vio stovnan av Fasta Gerdaratti vard farid undir at savna hetta og
annad viokomandi tilfar, sum vard almannagjert & heimasiouni hja Fasta
Gerdarraetti, bytt upp eftir evni og vid sera framkomnari leitiskipan. Hetta er
arbeidi, sum vonandi framhaldandi verdur gjert og ttbygt.

At skrivstovan hja Fasta Gerdaretti bad um, og fekk, innivist hja Arbeidisloys-
isskipanini var sera heppid og ikki av tilvild. ALS var stovnurin, 10 felogini &
arbeidsmarknadinum samstarvadu vid, og sum ma metast at vera flaggskipid i
hesum samstarvi. A hendan hétt spardi Fasti Gerdarraettur pening til egin heli
og fast skrivstovufolk, og fekk i stadin hesar hentleikar moti gjaldi fyri nytslu.
Minar royndir voru, at tann skrivaratenasta vit fingu fra teimum dugnaligu og
fryntligu starvsfolkunum hja ALS var go0 i allar matar.
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Nokur fa oro at enda

Ta Kari heitti 4 meg um at ataka meer starvid sum formadur fyri domararnar i
ti nystovnada gerdarrattinum, var eg o6gviliga ivasamur — var jlst givin sum
sakforari, eftir alt mitt liv, og hevdi sostatt havt eina heilt adra tilgongd til raett-
arstarvid, enn ta, i0 krevjast ma av einum doémara. Hevdi kanska heldur ikki ta
storu tiltragy til, at eksperimentid for at eydnast. Men Kari dugdi veel at tosa
upp i lag, eisini at vera tungumjukur, ta tad kravdist. So eg tok av, og tad i0radi
eg meg ongantid um. Samstarvid vid allar meddémararnar, uttan undantak, var
sera gott, og felegini toku sum heild vael undir vid hesum nyggja alvanum,
sum vonandi fer tid og umstedur at veksa til mans.
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Mikael M. Karlsson!

Legal Education

Summary

In this conference lecture, Professor Mikael M. Karlsson reflects on how di-
verse legal educational frameworks around the world may be used to inspire
and define the foundation for a Faroese legal education. Professor Karlsson
then elaborates on three relevant principles which he argues should be used
when establishing new educational frameworks. The first principle is “One
Size Does Not Fit All” which suggests that both in practice and in theory it is
essential to maintain a clear and critical perspective when transferring exist-
ing institutional frameworks to new contexts. The second principle “Education
for What and for Whom?” suggests that in any legal framework it is important
to understand the contrasts between practical legal tasks and projects
(logtokni) and the normative legal challenges (logfrodi) generated by any le-
gal system both internally and externally. The third principle is “Size Mat-
ters”, which highlights the fundamental importance of taking size into consid-
eration when structuring or assessing legal frameworks.

Urtak

I hesum fyrilestri Iysir Mikael M. Karlsson hvussu ymiskar logfrodiligar
utbugvingarskipanir kring heimin kunnu verda bruktar sum iblastur til at
leggja grundarlagio undir eina foroyska utbugving innan log. Karlsson
professari visir i ti hopi a triggjar tydandi meginreglur. Fyrsta meginreglan er
,»One Size Does Not Fit All“, sum i stuttum merkir, at beedi i verki og hugsjon-
arliga, er av grundleggjandi tydningi at visa varsemi og hegni, td longu kend-
ar skipanir verda fluttar yvir i nyggj hopi. Onnur meginreglan er ,, Education
Jfor What and for Whom? *, sum merkir, at fyri einhvonn logfrodiligan karm, er
umrddandi at skilja sundurbytio millum praktiskar logfrodiligar mannagongdir
(logtokni) og meira normativar logfrodiligar avbjodingar (logfrodi) sum

' Emeritus Professor of Philosophy at the University of Iceland, Adjunct Professor

of Law at the University of the Faroe Islands, and previously founding dean of the Faculty
of Law & Social Sciences at the University of Akureyri.
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einhvor logfrodilig skipan skapar beedi innanhysis og uteftiv. Tridja megin-
reglan er ,,Size matters ", i0 viomeelir at taka atlit til stoddina a logfrodiligu
eindini, har logfrodiligir karmar skulu tulkast og skipast.

Introduction

As I understand it, this conference is conceived not as a memorial event for my
dear, and too-soon-departed, friend, Kari 4 Rogvi, but rather an academic con-
ference held in his honor. Still, I cannot help mentioning that it was ideas about
legal education that brought Kari and me together in the first place — perhaps
rather than ,,ideas®, I should rather say ,,personal visions®, for these were, for
both of us, matters of conviction, dedication and, indeed, passion.

Background

Since I have now made my subject a bit personal, it may help to provide — very
briefly — some personal background. My academic training is in philosophy,
and during the course of an academic career spanning some fifty years, I have
spent considerable effort working in the field of philosophical jurisprudence,
of which a large part, but still a part, is aptly called ,,legal theory*. Shortly
after starting to teach at the University of Iceland in 1973, T found myself
teaching, every now and then, courses in this field, often together with col-
leagues from the Faculty of Law and the wider legal community. I mention, in
particular, Gardar Gislason, now recently retired from the Icelandic Supreme
Court, with whom I shared, in the old days, many exciting teaching hours. And
I spent a lot of time working with Sigurdur Lindal, our Icelandic dean of legal
history, so to speak, and a fine legal mind. But there were others, and I was
often invited to teach in the Faculty of Law, and indeed, I continue to be invit-
ed. All in all, I taught, over the years, many hundreds of Icelandic law stu-
dents, and I counted at least two generations of Icelandic law professors among
my friends, colleagues and — often — collaborators.

Being a philosopher, I pursued the annoying habit of reflecting upon what 1
was doing — to the activity to which I had devoted my life. This was, most
fundamentally, teaching; but teaching that consisted of more than simply sha-
ping minds in the classroom, but in other things gave my classroom teaching
much of its point: such things as the design of programs and curricula and the
institutional structures that make all that I have just mentioned possible. An
early challenge was the design of the philosophy program at the University of
Iceland. Philosophy had only been approved as a degree program in the year
before I began to teach there and the program of teaching was still largely
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unformed. Together with the two colleagues who were then teaching philoso-
phy — both are now departed from this vale of tears, but how young we all
were then! — we formulated what proved to be an excellent program that intro-
duced such shocking innovations as mid-term examinations and sequenced
courses.

Despite this early adventure, my reflections progressed rather slowly. But they
were helped considerably by the guest teaching that I began to do rather fre-
quently in the 1980’s and that became a very large part of my career, as it still
is, although I have nominally been put out to pasture. Teaching at a large vari-
ety of institutions, each of which exists within its own special context, gives
one a rich sense of the contingency of one’s own way of doing things and
provokes one into thinking how things might be changed and hopefully, im-
proved. So long as one remains within one’s own, familiar context, this is
likely to remain a banal thought, even if more or less everybody thinks it and
may nod their heads at appropriate moments; but experience brings it to life. A
particularly striking experience for me was that of teaching for a semester at
Jilin University in Changchun, China, where I taught two courses within a
foreign relations institute and one course in the University’s Law Faculty. In
the law faculty, I was teaching jurisprudence to fourth- or fifth-year Chinese
law students, while in the foreign relations institute, I was teaching mas-
ter’s-level students from all over Africa (mostly sub-Saharan): students who
worked, or planned to work, in the foreign offices or diplomatic services of
their own countries and with whom the Chinese wanted to establish good con-
tacts.

Well, I suppose that it’s very easy to see that, confronted with such a mission,
one would be driven furiously to think about Zow, and even what, one should
teach these various students. It would not have been clever to use Danish car-
toons of Muhammad as visual aids. One’s repertoire of Icelandic jokes would
clearly not be of much use, nor illustrative examples from last week’s Morgun-
bladid, nor textbooks aimed at neo-liberal business students. In fact, the ques-
tion of readings (and thus of material) was a real problem, since one could not
build confidently upon common educational or cultural background, Lebens-
form or Zeitgeist, or, for that matter, first (or even second) language. And so on
— I needn’t belabor the obvious. I think that, in the event, I at least managed to
turn Mission Impossible into Mission Improbable.

But to get closer to my main point, from all of these various experiences and

my at-home reflections, a number of conclusions impressed themselves upon
me pertaining not only to legal education, but to institutionalized tertiary
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education in general. To be specific, I will restrict myself here to a selection of
conclusions (which I shall call ,,principles®) concerning the structuring of aca-
demic programs and the institutional frameworks that support them. I will, at
various points, pay special attention to legal education, and even to the deve-
lopment of legal education at Froédskaparsetrid, which was Kari’s special pro-
ject.

One Size Does Not Fit All

The first and most important of my conclusions is this: Insofar as it is possible,
do not copy existing models unreflectively, but think very hard about the struc-
tures that will best fit your objectives in your particular context and, once you
have clear and cogent reasons to back up your ideas, try to implement those
structures in concert with colleagues who are on board with the plan. One size
or shape does not fit all.

This is a principle that is extremely hard to follow. The primary obstacle, in
most institutions, is that there are already established structures in which peo-
ple have entrenched interests, and these are almost impossible to change. Thus,
this principle is most salient in application to new institutions, at early stages
in their development, like Frédskaparsetrid. Even in such institutions, many
academics are in the unrecognized grip of deep-seated assumptions that may
be nearly impossible to deal with. In France, a courtly old professor who had
been put in charge of international exchanges (!) asked me politely how the
agrégation was organized in Iceland and assumed that I could explain it to
him. For those who do not know, the agrégation is a national competitive ex-
amination for civil service posts, which include almost all teaching posts from
kindergarten through the universities and grandes écoles. This examination
was instituted by Napoléon and is, as far as I know, a uniquely French institu-
tion. For many French academics, an educational system without the agréga-
tion 1s as inconceivable as a village without a bakery.

Kari thought very much in terms of this first principle — or analogues of it — in
various contexts, not only in connection with the development of legal educa-
tion at Frodskarparsetrid but also in connection with the Faroese judicial sys-
tem and how that might develop, and, of course, in connection with the draft
constitution. Indeed, he wanted me to collaborate with him on a paper about
the Danish constitution, which he liked to describe as a ,,Belgian boilerplate*,
since — as he pointed out — it was hastily copied from the Belgian constitu-
tion, without much reflection about its suitability to serve as the higher law, or
legal framework, of the Danish realm.
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A further difficulty following this principle — especially in regard to the struc-
turing of academic programs — are the expectations of students, employers,
other educational institutions, professional associations, politicians, and bu-
reaucrats. Structural innovation, however sound and rational, tends to make
such parties nervous and pigheaded. I taught for five years at Northeastern
University in Boston and, as a junior faculty member, proposed a rather far-
-reaching revision in the University’s academic calendar. Here, I met the argu-
ment that ,,if this were really a good idea we would already be doing it“. After
a year of intensive committee work, the project was eventually killed by the
administration. But long after I had left Northeastern, it was discovered that
even though they weren’t already doing it, it was a terrifically good idea, and
it was implemented and led to what everyone agreed were tremendous impro-
vements in the academic programs and working conditions of the institution.

But perhaps I digress; I was talking about the limits upon structural originality
imposed by pre-existing expectations. It is important to recognize that many
— perhaps most — of these expectations are perfectly justified and need to be
met, even if, in the grip of well-meant enthusiasm, one thinks that this restricts
or compromises a plan that is otherwise much to be desired. One must never
lose sight of this. And, as far as tertiary education goes, I must give it as my
opinion — not likely to be popular — that the widely vaunted Bologna Process,
while having praiseworthy goals and many good features and effects, and im-
posing a welcome discipline on European institutions of higher learning, is,
when all is said and done, a one-size-and-shape-fits-all affair that attempts to
quantify the unquantifiable and standardize the unstandardizable, and falls into
conceptualizing education as the mediation of standardized chunks of ,,infor-
mation®: for, after all, this is the Information Age, is it not?

Education for What and for Whom?

Another of my principles is that: One must always take as basic the question
‘education for what and for whom? . This may seem obvious, but it is seldom
well enough considered. Moreover, it is a question to which one must
periodically return in designing and maintaining good educational structures.

This principle came particularly into play when I took on the challenge of de-
signing and implementing a law program at the University of Akureyri in
2003. Having by that time taught, on and off, for nearly thirty years in the
Faculty of Law at the University of Iceland — although this was of course not
my main mission — I had become critical of various features of legal education
as it was structured there.
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From the standpoint of the classical model for legal education in Europe, the
University of Iceland’s Faculty of Law was — and still is — impeccable. And if
you have a certain traditional and, in its way, reasonable view of what and
whom legal education is for, this model makes perfect sense. The problem
from my perspective was that the guiding, tacit assumptions as to what and
whom legal education was for had hardly been dusted off and re-examined
since the Icelandic Lagaskolinn — established in 1908 in order to educate ,,Ice-
landic lawyers® — was incorporated into the University of Iceland as its Facul-
ty of Law on the 17th of June, 1911, the University’s founding date. The felt
need for Icelandic legal education, and for ,Icelandic lawyers®, derived from
the granting to Iceland of its first constitution in 1874, under which Alpingi
gained legislative powers — although Icelandic legislation was subject to the
assent of the Danish Minister of Justice and the Danish King — and more par-
ticularly from the granting of Home Rule in 1904, under which the Danish
Ministry for Iceland was transferred from Copenhagen to Reykjavik, and Ice-
land, in that sense ,,acquired its own government.

Be that as it may, Icelandic law, and Icelandic legal, governmental, and admi-
nistrative institutions, were for the most part copied, rather unreflectively, from
Denmark; and legal education accordingly. Law is, of course, a profession, like
nursing, medicine or accounting; and what society requires is trained practition-
ers. This has been, traditionally, the sole focus of legal education. The assump-
tion was, quite realistically, that the ,,what* of legal education was to produce
functionaries who would perform certain necessary tasks for government offi-
ces, public institutions, business enterprises (public and private), and private
clients, within the context of a hierarchical, top-down system of institutions
ultimately directed in fact by the instant executive powers, whether monarchs
or ,,governments®, although mythologically by the ,lawgivers* as the — again
somewhat mythological — representatives of the popular will. What is taught,
on this idea, is what Sigurdur Lindal liked to call légteekni, in contrast to the
usual Icelandic label for law as a discipline, which is logfreedi. The logteeknir
is trained in how to get certain things done within a certain system, which is
given. He or she is taught to understand the system — a system of laws and
institutions, and taught to think analytically and strategically so as to be able
to get done, within that system, the sorts of things that a lawyer is expected to
get done — the drafting of wills and contracts, serving as advocates to parties
in legally mediated disputes, litigating in court, advising clients as to how to
work within legal and regulatory frameworks or about legal risks, carrying out
the tasks of governmental administration, and so on. And, let us make no mis-
take, these things need to be done, and legal education is supposed to train
people in how to do it; so it is in large part devoted to ldgteekni. But Kari
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believed that lawyers also needed to understand the law as an evolving and
developing system, based upon principles but at any given moment contin-
gently organized and socially, culturally and historically contextualized, and
that lawyers needed to be able to think critically and reflectively about the law
as a phenomenon of that kind as well as technically and strategically. And he
believed moreover that this perspective — call it theoretical — was especially
important for Faroese lawyers to have, because he had a somewhat different
answer to the question, ‘legal education for what and for whom?, than most
people trained in, or training others in, the law.

In particular, Kari had in mind that Faroese lawyers — lawyers in a society
aiming at more robust political autonomy within an ever-changing political
and legal context on the global scale — needed to be prepared to participate in
the shaping of legal and institutional development: to construct and reconstruct
the Faroese legal system — say, for example, to develop Faroese labor law and
introduce a Faroese labor law court — and not only to work as /6gteeknir within
it. That lawyers need to be able to contribute to the shaping and reshaping of
legal systems — of legal structures and institutions — is an idea resisted by
many, since it is thought that this is the proper business of politicians and leg-
islators as representatives of the people, and not of lawyers, who should func-
tion merely as mechanics. But Kari understood that lawyers, in working within
a legal system, are the ones best positioned to think creatively about the ways
in which the system might be reshaped, and why; and, moreover, that they are
inevitably drawn into that role, and moreover actively reshape the legal system
within which they work in the very course of carrying out their recognized
tasks. The practice of law turns out to be something more and different from
the mechanical business that it is often conceived to be.

If a legal education is to prepare lawyers to participate in legal and institution-
al development, then ,theoretical” — that is to say freedileg — subjects such as
legal history, legal culture, legal sociology, comparative law, and what is called
»legal theory* must be viewed as important, relevant, and even essential, ele-
ments of a legal education, and not as decorative, or ,,hobby* subjects for in-
tellectual dabblers. It is true that these subjects may seem irrelevant if, as a
lawyer, one spends his or her time working as a real estate agent, but they turn
out to have real significance — a ,,payoff* as my friend and colleague, Bardur
Larsen, might say — for even rather modest legal functions, not to mention
such thickly contextualized functions as adjudication, for these turn out not to
be as ,,mechanical as they are imagined to be from the absurd, albeit perva-
sive, perspective of extreme legal formalism: a position that only appears plau-
sible when wrapped in a cocoon of far-fetched fictions. Lawyers have to be
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trained, Kari thought, in /6gteekni, and that will necessarily be the center of
gravity of a legal education, for that is a thing that society needs and that stu-
dents of the law typically expect to be engaged in — and why not? But Kari
thought that /ogfredi was as important, because what lawyers need to be edu-
cated for is more than carrying out the tasks of functionaries and more than a
law student may expect, and, in addition, because from an enlightened point of
view, logteekni is in itself not divorced from theory.

Given Kari’s way of answering the question, "legal education for what and for
whom?’, he proposed to develop and structure legal education at Frodskapar-
setrid rather differently than on the traditional model. Hopefully, this project
will succeed in the absence of his guiding light. I had somewhat similar ideas
in developing what might be called an alternative plan for legal education at
the University of Akureyri, about which my friend and colleague, Agust bor
Arnason, will be talking shortly.? Kéari was evidently inspired by what was
done in Akureyri, but wisely understood, in conformity with my first principle,
that this was not a model to be copied at Frédskapasetrid — which is a different
institution, in a different situation and a much different context, and which
must define itself on its own premises — but rather a model from which one
might draw some nourishment.

Size Matters

My third principle — the last that I shall discuss here — is that, to answer a
question often raised in the racier women’s magazines, size matters. Structure
must be appropriate to size, as Galileo Galilei emphasized long ago. I pub-
lished a little article on this some years ago which has been fondly received by
some of my Faroese friends. In that article, I mentioned as an aside that the
Icelandic constitution of 1944 — our legal and governmental framework — had
been heavily copied from that of Denmark (itself a piece of Belgian boiler-
plate), apparently without giving much thought to the fact that that structure
might not be a good one for a nation of much smaller size. Of course, there are
many other reasons besides size that might suggest that the Danish structure
might not be a fitting one for Icelandic law and government, but size does
matter. Kari was very aware of this in his efforts to draft a constitution appro-
priate for the Faroe Islands.

Here in this very small nation, we are all very much aware of the various ef-
fects that mere size has on various arrangements: on zow you can do things

2 Sadly, Agust passed away, in his 64th year, on the 11th of April 2019.
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and even on whether you can do them. We in Iceland are well aware of this,
too, despite having a population 67 times bigger than that of the Faroe Is-
lands. We are still very small. Some structures are adapted to size simply by
nature — for instance the skeletal structure of larger and smaller vertebrates.
But other structures, like constitutions, legal systems, and the structure of edu-
cational institutions and programs, are human artifacts, and may be construc-
tively adapted to contingencies, such as size — or not. The structure of the
University of Iceland was not adapted to size. Its organization, both adminis-
trative and academic, was merely taken over from much larger, traditional in-
stitutions of higher learning serving much larger populations, and never re-ex-
amined. I believe that the University suffers from having built up a mouse
around the skeleton of an elephant. And even more unfortunately, the much
smaller University of Akureyri has done the same thing. I must say that my
colleagues and I tried, in some respects, to structure our Faculty of Law and
Social Sciences with an eye to size; but one can not get very far once the over-
all structure of the institution has been established and become frozen. Of
course, universities throughout Europe, at least, and perhaps more widely,
have recently undergone restructuring; but this has been done upon one-size-
fits-all “management” principles that perceive no difference between an educa-
tional institution — particularly a university — and a cookie factory, and the re-
sults have typically been disastrous for education. In any case, these are not
constructive adaptations to size; I am afraid that it is Belgian boilerplate all
over again.

We denizens of dwarf societies have typically focused upon the disadvantages
of diminutive size. But there are also many potential advantages, and these can
be utilized by thinking of how to structure our institutions appropriately, which
requires the will to innovate and should always be treated as an experimental
process. This applies to educational institutions as to others, and to legal edu-
cation as much as to higher education of other kinds. So it has nothing special-
ly to do with legal education; but, on the other hand, those who are developing
legal education to serve a small society, and within a small institution, must
have the adaptation of structure to size particularly in mind. I say again, as
should be obvious, that size is only one of the important contextual contingen-
cies relevant to structure, but it is one whose importance can hardly be exag-
gerated. To my mind, the structure — and most especially, the academic struc-
ture — of Frooskaparsetrid will need to be radically different from the structure
of the University of Copenhagen, or its clone, the University of Iceland, in
order to provide the Faroese community with quality education in the variety
of academic and professional fields that would make it worthy of the title of a
university, and the danger is that the institution will wind up structured in the
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more or less usual way as an artifact of the way in which a university can be
built up to bring in various disciplines, one by one, given perceived opportuni-
ties to convince politicians that such-and-such can serve society — or can serve
particular political agendas — in one or another way. Each new discipline will
come, of course, with its baggage of preconceptions. I have learned from what
I conceive to have been the mistakes made in building up both the University
of Akureyri and the University of Iceland, and I am pleased to see that there
are numerous clever and creative people here at Frodskaparsetrid who are well
aware of the fact that this particular beautiful little mouse needs something
other than the skeleton of an elephant, or even of a rat, if it is to succeed as an
educational institution of excellence in its rather special nest of contingencies.

Final remarks

This is something that Frodskaparsetrid must explore itself, on its own premi-
ses, wherefore it must studiously resist the temptation to grab onto, or absorb
by default, the ever-present Belgian boilerplate and must have faith in its own
originality and the courage to correct its own inevitable mistakes. I am proud
to have been asked to contribute my own ideas and experiences to this effort,
most especially in the development of legal education, in the spirit of Kari —
whose genius is fortunately recognized — but also to the development of
Frédskaparsetrid as a university.
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Niels Waage!

Kollektiv arbejdsret som ferosk seranliggende

English summary

Judge and former vice-president to the Danish labour court, Niels Waage,
briefly describes how the development of Danish labour law which inspired the
development of Faroese labour law to become an efficient tool of conciliation
for the Faroese labour market. With the Home Rule act of 1948 labour law
became a Faroese field of special competence which ultimately led to the
emergence of legal gaps and uncertainty on the labour market. Cases like
Fiskimannaverkfallio 1954 and Merkjamalio 1986 made it clear that there was
a critical need for sustainable solutions. In this context Kari a Rogvi was a
driving force. He worked with academic and personal diligence, and he to-
gether with others ultimately established a private labour court, the so called
Fasti Gerdarcettur, which in many aspects is inspired by the Old Danish labour
court: Den Permanente Voldgifisret. Judge Waage remembers that Kari at
times worried about whether Fasti Gerdarcettur was used frequently enough.
In Judge Waage s opinion, the best way for the Faroese labour market to cher-
ish the memory of Kari a Rogvi is to support the development and use of Fasti
Gerdarcettur.

Urtak

Niels Waage, domari og fyrrverandi varaforseti | danska Arbejdsretten Ilysir
danskan arbeidsreett [ soguligum [josi, og hvussu hann hevur givid iblastur til
menningina av foroyska arbeidsreettinum til eitt veel virkandi ambod i dagsins
samfelag. Vio heimastyrisskipanini fra 1948 gjordist arbeidsreettur foroyskt
malsoki, og vio mdlum sum eitt nu Fiskimannaverkfallinum fra 1954 og
Merkjamalinum fra 1986 gjordist greitt, at torvur var a tillagingum 1 foroysku
skipanini. Saman vio odrum var Kari a Rogvi vid til at stovna privata gerda-
reettin Fasta Gerdarcett, id bygdi a somu atlit, sum hin gamli Permanente

' 1985-2005 Maglingsmand ved Statens Forligsinstitution. Oktober 1999 — juni 2010 Pree-
sident for Retten i Roskilde. 2005- Neestformand i Arbejdsretten.
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Voldgifisret. Waage domari minnist, at Kari, sum var ein drivvmegi i hesum
hapi, til tidir sturdi fyri at Fasti Gerdarreettur ikki vard bruktur i nog storan
mun. Waage domari endar vid at siga, at besti matin hja foroyska arbeids-
marknadinum at minnast Kara a Rogvi, er vid at i verki studla vidari menning
av Fasta Gerdarrcetti.

Introduktion

Jeg madte forste gang Kari a Rogvi i maj 2007, hvor der blev afholdt et nor-
disk mede for de enkelte landes ligestillingsorganer. Jeg var dengang formand
for det danske ligestillingsnavn, og Kari havde en ledende rolle for det tilsva-
rende fereske organ. Jeg husker tydeligt, at jeg blev fascineret af hans store
engagement for emnet og hans karismatiske personlighed. Jeg husker ikke me-
get om, hvad vi dreftede pd medet, men at han var en fortraeffelig medeleder
og meget omsorgsfuld over for sine nordiske gaster. Han arrangerede en pracg-
tig sejltur bl. a. til Nolse. Og jeg husker tydeligt, at det forste Kari sagde til
mig, da vi var pa tomandshand var, at han godt vidste, hvem jeg var, og at han
havde glaedet sig til at takke mig for mit bidrag til etableringen af Fasti Gerdar-
raettur.

Dette undrede mig. Ja jeg er flov over at navne, at jeg dengang faktisk ikke
anede, hvad Fasti Gerdarrettur var for noget.

Det satte Kari mig sa ind i. Det var jo aret efter, at Fasti Gerdarreettur var ble-
vet etableret. Jeg forstod at han var hoveddrivkraften bag tilblivelsen af Fasti
Gerdarrattur, og at min hjelp havde bestaet i, at jeg i en bog, jeg havde skrevet
om dansk arbejdsret i 1997 havde omtalt en dansk voldgiftsinstitution, der
eksisterede fra ar 1900 og til 1910, og som hed den permanente voldgiftsret.
Ikke for at prale, men for at dokumentere rigtigheden af min pastand, kan jeg
citere, hvad Kari skrev om min bog i sit veerk Felagsverklog 1 2013:

,,Niels Waage Arbejdsretsloven med kommentarer. Kabenhavn 1997:

Bokin er sera gd0 at slaa upp i at fda neerri greidu 4 avisum asetingum. Sggu-
ligi parturin, serliga um Den permanenta Voldgiftsret, hevur verid sera tydandi
fyri menningina av Fasta Gerdareatti“.?

Det var alt for venligt skrevet. Jeg skrev meget lidt om den permanente vold-
giftsret i min bog. Men det er rigtigt, at Fasti Gerdarrettur minder om den
permanente voldgift. Det vil jeg vende tilbage til om et gjeblik.

2 Kari a Rogvi. Felagsverklog - foroyskur kollektivur arbeidsreettur. Estra/Vasti 2013. Bls.
15.
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Jeg havde forngjelsen af at mede Kari mange gange siden vores forste mode
og vi dreftede ofte arbejdsretlige spargsmal. Jeg var dommer i den danske ar-
bejdsret og interesserede mig for faeraske forhold, ikke mindst fordi jeg i mine
unge dage boede to ar pd Fareerne, hvor jeg arbejdede som politifuldmaegtig.
Faktisk boede jeg 1 Torshavn, da Kari blev fodt pa Landssjukrahusid 1 1973. Sa
trods aldersforskellen havde Kari og jeg falles interesser, og vi sds mange
gange siden 2007 bade her pa Faergerne og i Danmark. Vi deltog ogsa i nordi-
ske arbejdsretsmeder sammen. I 2014 var vi bl. a. sammen pa Island.

Kari ned stor respekt i danske juridiske kredse. Jeg har en hilsen til mindese-
minaret fra professor i arbejdsret ved Kebenhavns universitet, Jens Kristian-
sen, som Kari jo havde et samarbejde med. Kari havde ogsa venner i den
danske arbejdsret og hejesteret, og jeg skal ogsd hilse mange gange fra ar-
bejdsrettens formand hejesteretsdommer Lene Pagter Kristensen og hejeste-
rets prasident Poul Segaard, som sarligt bad mig om at naevne Karis vardi-
fulde bistand under Hgjesterets beseg pad Fereerne i 2012, herunder det
glimrende foredrag, som han holdt for Hejesteret pa Universitetet.

Septemberforliget

Men lad mig vende tilbage til den permanente voldgiftsret. Dens historie star-
tede med det beromte Septemberforlig i 1899, der afsluttede den storste ar-
bejdskonflikt i Danmarks historie, den sékaldte stor-lockout. Septemberforli-
get indeholdt nogle vigtige hovedprincipper, bl.a. om varsling af kollektive
kampskridt, pligt for organisationerne til at sege at bringe overenskomststridi-
ge forhold til opher og lenmodtagersidens anerkendelse af arbejdsgiverens
ledelsesret. Septemberforliget kom til at danne rammen for udviklingen af den
danske og dermed ogsé fareske kollektive arbejdsret op gennem det 20. ar-
hundrede. Det aflostes 1 1960 af hovedaftalen mellem DA og LO, men hoved-
principperne blev bibeholdt.

Den Permanente Voldgiftsret

Septemberforliget indeholdt en midlertidig bestemmelse om, at spergsmél om
brud pé forliget kunne indbringes for Hof- og Stadsretten i Kebenhavn, indtil
de kunne ,henvises til en permanent Voldgiftsdomstol, over for hvilken der
ved Lov er fastsat samme Vidnepligt som overfor Landets almindelige Dom-
stole. Denne Voldgiftsdomstol skal bestd af 7 medlemmer, af hvilke hver af
Parterne veelger 3 udenfor vedkommende Organisations Bestyrelse, og For-
manden velges af disse 6 i Forening blandt Landets Jurister.
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Til opfyldelse af denne bestemmelse blev den ,,Permanente Voldgiftsret* etab-
leret i begyndelsen af aret 1900. Efter en fzlles henvendelse fra De Samvir-
kende Fagforbund (nu LO) og Dansk Arbejdsgiver- og Mesterforening (nu
DA) gennemfertes herefter en lov nr. 57 af 11. april 1900 om vidneforsel for
arbejds-voldgiftsretter.

Loven fandt efter sit indhold anvendelse, nar en centralforening af arbejdsgi-
vere og en centralforening af arbejdere indgik overenskomst angaende ordning
af arbejdsforholdene i industri og hdndvark, og det i denne overenskomst var
vedtaget, at spergsmal om overholdelse af overenskomsten skulle afgeres ved
voldgift. I et sddant tilfeelde kunne det efter loven ved kongelig anordning be-
stemmes, at vidneforsel til brug ved voldgiftsrettens afgerelser skulle ske efter
lovgivningens almindelige regler om vidnepligt mv.

Loven blev fulgt op af en kongelig anordning nr. 109 af 18. maj 1900, hvorved
Den Permanente Voldgiftsret, der var forudsat etableret i Septemberforliget,
blev omfattet af lovens bestemmelser.

Augustudvalget

Pa trods af indgéelsen af Septemberforliget og etableringen af Den Permanen-
te Voldgiftsret var det danske arbejdsmarked fortsat praeget af konflikter i be-
gyndelsen af det 20. arhundrede, og i august 1908 blev der nedsat et udvalg,
der foruden formanden bestod af 20 medlemmer, 10 fra hver af de to hovedor-
ganisationer Landorganisation i Danmark (Dengang De samvirkende fagfor-
bund) og Dansk Arbejdsgiverforening. Udvalget foreslog oprettelse af en ny
fast voldgiftsinstans Den Faste Voldgiftsret, der skulle vaere mere effektiv end
den permanente voldgiftsret havde veret.

Den Faste Voldgiftsret

Udvalgets forslag om Den Faste Voldgiftsret blev med ganske fa endringer
vedtaget af Rigsdagen og gennemfort som lov nr. 81 af 12. april 1910. Den helt
afgerende forskel mellem Den Permanente Voldgiftsret og Den Faste Vold-
giftsret var, at Den nye Faste Voldgiftsret fik et meget effektivt middel til at
handhave de kollektive overenskomsten, nemlig boden. Den Faste Voldgifts-
ret kunne nemlig idemme en part, der overtradte en kollektiv overenskomst en
bod, altsd et pengebeleb, der i modsetning til erstatning kunne palaegges,
uanset om den kreenkede part havde lidt et ekonomisk tab eller e;.
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Hjemmestyreloven

Det, der skete pa Faereerne i 1948, kunne have faet betydning for den geogra-
fiske udstreekning af Den Faste Voldgiftsrets kompetence: Faroerne fik sin
hjemmestyreordning, der som bekendt indebar, at arbejdsmarkedsforhold, og
dermed ogsa den kollektive arbejdsret som juridisk disciplin blev et feresk
seranliggende. Men det feeroske hjemmestyre gennemforte ingen lagtingslove
eller andet til aflosning af loven om den faste voldgiftsret. Konsekvensen af
denne passivitet sa vi i 1954, hvor de fereske arbejdsgivere indbragte en strej-
ke gennemfort af Foroya Fiskimannafelag for Den Faste Voldgiftsret. Det blev
fra arbejderside bl.a. haevdet, at Den Faste Voldgiftsret, der jo var en rent dansk
institution uden nogen form for reprasentation fra Feroerne ikke var kompe-
tent, netop da arbejdsret var blevet et feerosk seranliggende. Den faste Vold-
giftsret statuerede imidlertid, at loven om Den faste Voldgiftsret fortsat var
geeldende pé Faeroerne, da den ikke var blevet ophavet eller @ndret for Feere-
ernes vedkommende. Det fremgik af § 13 i lov nr. 137 af 23. marts 1948 om
Feergernes hjemmestyre og de fereske fiskere fik virkelig den faste voldgifts-
rets instrument til hdndhavelse af kollektive overenskomster at fole: En bod
pa 250.000 kr. I vore dages penge et sted mellem 3 en halv og 4 mio. kr.!

Arbejdsretten

I Danmark fik Den faste Voldgiftsret navneforandring til Arbejdsretten i 1964.
Og i 1973 fik vi en ny arbejdsretslov. Den fik betydning for Fereerne. Men det
viste sig forst i 1986.

Hejesterets dom fra 1986

Hojesteret fastslog i U 1986.314 H, at 1973-lovens § 25, hvorefter loven ikke
gjaldt for Fereerne og Grenland, og som blev gennemfort med tilslutning af
Fergernes landsstyre, medforte, at hverken arbejdsretsloven eller den ved lo-
ven ophavede @ldre lovgivning var galdende pa Fereerne. Dette indebar
umiddelbart, at det er almindelige domstole, dvs. Fargernes ret, Ostre Lands-
ret og Hojesteret, der pad Faergerne er kompetente til at afgere de kollektivar-
bejdsretlige tvister, der i Danmark behandles af Arbejdsretten og faglige vold-
giftsretter, medmindre overenskomstparterne vedtager voldgiftsbehandling.

1U 1986.314 H indeholdt overenskomsten en voldgiftsbestemmelse, og et fler-
tal i Hojesteret fandt, at sagen i medfer af denne bestemmelse skulle henvises
til behandling ved faglig voldgift. En dissentierende dommer fandt, at vold-
giftsbestemmelsen burde fortolkes restriktivt, og stemte derfor for, at sagen
blev hjemvist til behandling ved Faereernes ret.
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Fasti Geroarraettur

Kari fortalte mig, at der efter at Hojesteret i 1986 havde fastslaet, at arbejds-
retsloven ikke galder for Feroerne, var der bestrabelser pa at fa etableret et
organ pa Fereerne, der kunne behandle sager, som i Danmark henherer under
Arbejdsretten eller andre arbejdsretlige instanser. Behovet for et sadant organ
havde vist sig, fordi en reekke konflikter bl.a. om lovligheden af kollektive
kampskridt ikke var blevet lost tilfredsstillende. F.eks. var sager om kamp-
skridt fra lenmodtagerside blevet genstand for fogedretlig behandling med ef-
terfolgende justifikationssager, hvilket lenmodtagerorganisationerne havde
protesteret imod. Og det var disse bestrabelser, der med Kari som hoveddriv-
kraft forte til etableringen af Fasti Gerdarrettur, og som nok kan sammenlig-
nes med Arbejdsretten i Danmark, men som nok minder mere om Den Perma-
nente Voldgiftsret, navnlig pa det helt afgerende punkt, at Fasti Gerdarrattur
ikke har kompetence til at idemme bod (med mindre begge parter er enige
herom). Men der er ogsa andre lighedspunkter:

Ligesom Den Permanente Voldgiftsret i Danmark er Fasti Gerdarraettur et pri-
vat institut, men som Den Permanent Voldgiftsret fik statsmagtens anerkendel-
se (bl.a. gennem lovbestemmelsen om, at forklaringer afgivet for denne instans
blev afgivet under vidnepligt), er Fasti Gerdarrettur saerlige betydning fastsla-
et gennem en lagtingslov om sager ved Fasti Gerdarraettur (nr. 21 af 11. april
20006). Heraf fremgar bl.a., at de almindelige domstole bistar med vidneathe-
ring og fuldbyrdelse af voldgiftsrettens afgerelser.

Jeg drillede Kari med, at Hojesterets dom fra 1986 bragte faeresk arbejdsret
tilbage til tiden for Septemberforliget i 1899, og at Fasti Gerdarrattur bragte
Feergerne frem til ar 1900, hvor Den Permanente Voldgiftsret blev etableret.

Men det var bare drilleri. Fasti Gerdarrattur har efter min opfattelse betydet en
meget tiltreengt modernisering af feresk kollektiv arbejdsret og navnlig, at
hjemmestyrelovens intentioner om at gere kollektiv arbejdsret til et faeresk
seranliggende nu ogsa er blevet tilgodeset i praksis. Dette var nok ogsa Karis
hovedformal med det store arbejde, han lagde i etableringen og driften af Fasta
Gerdarraetti.

Kaéri udtrykte somme tider en vis bekymring for, om Fasti Gerdarrattur blev
anvendt tit nok, og efter min mening kan det feereske arbejdsmarked ikke bi-
drage bedre til at sikre Kéris minde end ved at bakke op om Fasti Gerdarrattur
i fremtiden.
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Garrett Barden !

Of Justice and Law

Summary

The author, Prof. Garrett Barden, sheds light on the linguistic and conceptual
challenges one faces when referring to justice. He argues that it is vital to be
aware of presupposed intrinsic contextual elements which may affect our gen-
eral understanding and application of justice as a concept. The author begins
with comparing Sandars’ translation of the concept of justice from the First
Book of Justinian Institutes and an alternative version. He states that both
translations lack the verbal association between justitia (justice) and jus (enti-
tlement). Because the goal of justice is to discover who is entitled to what and
to render what is due this subtle association is fundamental when pursuing the
purpose and enforcement of justice. He then continues to reflect on entitlement,
ownership and justice and illustrates that they may vary between social con-
texts. On this basis he argues that it is fundamentally important to have good
law and that societies are continuously faced with the challenge to define what
is good. The author concludes that the socially accepted good law is, like a
scientific conclusion, what is accepted to be the best available opinion and
therefore remains open for revision.

Samandrattur

Hovundurin, Garrett Barden professari, varpar ljos a teer malsligu og hugtaks-
ligu avbjodingar, id taka seg upp, ta hugtakio reettvisi verdur umrott. Hann
argumenterar fyri, at tad er avgerandi at vera tilvitadur um atlit, sum eru
undirliggjandi fortreytir fyri tad hopid, id hugtakid reettvisi verdur fatad og
bruikt innanfyri. Hovundurin byrjar vid at samanbera umsetingina hja Sandars
av hugtakinum reettvisi fra fyrstu bokini i Justinian Institutes vio eina adra
utgavu. Hann stadfestir, at badar umsetingarnar mangla malslig frabrigdi
millum justitia (reettvisi) og jus (reett). Av ti orsok at endamalid vio reettvisi er
at finna fram til hvor hevur reett til hvat og til at krevja handhevjing av reettind-
um, er slikt frabrigdi av storum tydningi i sambandi vio at skilja og iverkseta

' Professor of philosophy (University of Cork 1972-1999), Visiting professor of law (Uni-
versity of Akureyri 2004-).
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reettvisi, sum hugtak. Barden reflekterar sidani um hugtokini reettindi, ognar-
skap og reettvisi og Iysir hvussu hesi kunnu broytast millum sosial hopi. A
hesum grundarlagi, er tad av alstorum tydnini at hava godar logir, og at sam-
felog ahaldandi umrada hvat tad goda er. Hovundurin kemur til ta niourstoou,
at tann login, sum til einhvorja tio er viourkend sum god, er, eins og visinda-
ligar nidustodur, bygd a ta til einhvorja tio best moguligu meiningina. Sostatt
kann hon altio endurskodast.

Introduction

When we think of /law we commonly have dominantly in mind legislation by
the State and the settlement of disputes, both civil and criminal, in courts. We
often take for granted the underlying communal moral attitudes and their
source in everyday living. It is suggested in this essay that the source of what
we commonly mean by /aw is what is formally legislated and is the context of
both civil and criminal disputes. However, underlying both criminal and civil
law is the moral context of human — and indeed other animal — society without
which no society could survive. Fundamental is entitled possession. To possess
something may be simply a fact but may also be — and often is — entitlement.
So, the first proposition in Justinian’s /nstitutes states that we do not simply
possess things but are entitled or not entitled to do so. A person’s ius is what
that person is entitled to and the virtue of justice is the intention of honouring
entitlement. Law is the statement of what in particular circumstances a person
is thought to be entitled to. This idea of entitlement is taught to children from
a very early age as the story here of Eve and Adam and their parents illustrates.
Humans — and somewhat differently other animals — do not simply possess but
are entitled, or not entitled, to possess. A person’s ius is what that person is
entitled to. The virtue of justice is the steadfast intention and practice of giving
to each his own — ius suum cuique tribuens.

I

De Justitia et Jure is Title 1 of the First Book of Justinian’s Institutes. In his
translation® Sanders leaves the original Latin title but translates the head sen-
tence that in Latin is: Justitia est constans et perpetua voluntas jus suum cui-
que tribuens.

2 Thomas Collett Sandars, The Institutes of Justinian, Longmans Green, London, 1922;
reprinted Greenwood Press, Westport, Connecticut 1970.
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His translation reads:
Justice is the constant and perpetual wish to render to everyone his due.

The translation is clear but, like all translations, makes choices that are not the
only possibilities. Below is a slightly different version:

Justice is the constant and enduring intention of attributing (rendering, assign-
ing) to each their due.

Missing from both translations is the verbal association between justitia and
jus. My translation does, however, follow the original in using the present
participle rather than the infinitive.

A person’s jus is what they are entitled to. To discover who is entitled to what,
and to render what is due is the goal of justitia (justice), that is, the goal of the
virtue of justice. In contemporary English the word justice is commonly used
as a conclusion as in justice was done whereas in this passage justitia is a vir-
tue, the goal of which is to discover and assign a person’s jus. A basic and
necessary presupposition is that the person has rights even if not necessarily
those that they claim. Someone may claim the right to be given the money that
has been found lying on the floor. They claim that the money is theirs. The
finder’s task is twofold, to discover if the money is in fact the claimant’s, and
to give it to the claimant if it is — fallibly — judged to be.

Obviously — so obviously that it is easy to overlook — the presupposition is that
the money is owned by, belongs to, someone and that to be given the money is
that person’s jus, right or entitlement.

Title 1.3 states praecepta — in Sandars’ translation maxims — of justice:

Juris praecepta sunt haec: honeste vivere, alterum non laedere, suum cuique
tribuere.

The precepts of justice are these: to live honourably, to damage no-one, to at-
tribute (assign, give) to each what is their due.

The Latin praecepta has come into English as precept, rule or command. The
etymological reference to — taken before — is lost. Sandars’ maxims of law may
well be an effort to recover that meaning. Each of the three maxims is in the
infinitive: honeste vivere is not command just as Sandars’ maxims are not
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commands. Compare the imperative ,;read the instructions carefully before
turning on the machine* with ,,to look carefully before turning on the machine
is wise®“. Here ,,to live honourably, not to damage another, to give to each what
is due* are habits, attitudes and practices that make it more likely that one’s
judgement will be correct.

11

Few if any readers will utterly fail to understand the three precepts but, if
asked what is demanded by living honourably, damaging no-one and attribut-
ing (assigning, giving) to each what is due may be somewhat nonplussed.
What must one do in order to live honourably? The question seems to look for
a comprehensive account of what living honourably requires but if one tried to
give such an account one would soon discover the task to be impossible. We
learn how to use ,honourable* and ,,dishonourable as we hear or read them
used to praise or blame certain acts and kinds of acts. If, for example, at the
supermarket checkout one were given more change than was due, the honour-
able thing would be to point out the mistake, and return the surplus. To return
the surplus is to give what is due which suggests that the three precepts of
justice are closely linked. On further reflection it becomes clear that not to re-
turn the surplus damages the person who, in this situation, ought not to be
damaged. To live honourably includes not damaging another and giving to
each what is due.

So much for a brief discussion of the passages discussed.

I

A related question concerns not what was meant but what was presupposed.
For example, when enquiring at the ticket office in Kent station in Cork for the
time of the next train to Dublin you presuppose that the official would know
and would tell you. That presupposition is not usually explicit but is part of the
intellectual background within which the question arises.

Similarly, I am now writing in English because I have presupposed that those
attending the meeting presuppose that the discussion will be in English. Those
and similar presuppositions are so spontaneous and implicit that they are rare-
ly noticed but are nonetheless intrinsic to the action.

I have given the passage from Justinian LI in the original and in translation
because I have explicitly presupposed that not every listener will be familiar
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with Latin yet may be interested in seeing the original particularly as my trans-
lation differs somewhat from that of Sandars.

Because presuppositions are intrinsic and unavoidable it is worth trying to dis-
cover what presuppositions are behind the assertion: The virtue of Justice is
the constant and enduring intention of assigning (attributing, giving) to each
what is due, what is justly theirs, what, at least for the time being, as when a
thing is borrowed, belongs to them. (More accurately in that case, what they
own, what belongs to them, is not the thing itself but the use of the thing bor-
rowed.)

Grammatically, the sentence is a factual statement that may be true or false; as
may be the sentence, ,,Justice is the constant and enduring intention of assign-
ing whatever one wants to oneself* as, throughout human history, has been
assumed by victorious armies — Macht macht Recht — but is taken to be false
within a society in which the ownership of different things by different people
is ,,what is due®.

Were readers to come upon Justinian’s or some similar definition of justice
they might be interested in it simply as a definition, but to read the sentence in
Justinian as merely a definition or as a description of a Roman attitude is clear-
ly mistaken. The presuppositions in Justinian are that people are entitled to
different things, and ought to be given what they are entitled to. There is no
argument as to why they are so entitled, nor as to why they should be given
what they are entitled to. The lack of any such argument reveals a further pre-
supposition. Tribonian and his colleagues presuppose that their readers will
agree.

v

Entitlement and ownership, although obviously related, are not identical. If
someone owns a car they are normally entitled to drive it but there are circum-
stances in which they are not. When one borrows a car, one is entitled to drive
it although one does not own it. There are very ordinary occasions when we
are entitled to use something that we do not own and yet would not commonly
say that we had borrowed. No one at this meeting owns the chair they are sit-
ting on but it would be unusual to say that they had borrowed it. In so far as
they think about it at all, they think of themselves as entitled to sit on it during
the meeting, and to exclude someone else from doing so. Their jus for the time
being is the entitlement to sit on ,,their* chair.
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There neither is, nor can there be, a human society in which there are no enti-
tlements, no rights, where no-one owns anything, and in which no-one is due
anything.

Although they cannot speak of entitlements, the societies of animals other than
ourselves are networks of rights. In very large colonies of some, but not all,
birds — Penguins and Puffins for instances — parents (or, in some cases, one
parent) and chicks recognize one another. The chick is entitled to its parents’
care and parent(s) are entitled to their offspring.

An elephant calf’s mother recognizes her calf who, reciprocally, recognizes
her. That reciprocity is recognized in the community of elephant cows. The
relationship between cows and their calves is not simply a physical relation
between an adult female and her offspring, any more than is the relationship
between a human mother and her baby.

It is, perhaps, somewhat unusual to think of a human mother as being entitled
to her own baby but it is unusual only because it is commonly uncontroversial
to think so. But when that question is raised in Ireland it is worth remembering
that there was a time when women who had babies out of wedlock had their
babies taken from them. Their jus was judged not to include — and so in that
society did not include — the right to keep their babies in those circumstances.

Every human society is a network of entitlements (jura) and for the society to
survive the entitlements must largely be honoured. No society can survive if
no-one is entitled to anything or if entitlements are insufficiently honoured.
The moral education of children must, therefore, include that the accepted en-
titlements be taught — which includes teaching not alone what the entitlements
are but that they are to be honoured. As the late French linguist, Jean Gagne-
pain, held, we learn our morals as we learn our language* but how we live with
them is our decision for we cannot be compelled to know, to believe or to act

Young children begin to learn the practical meaning of ownership and theft
when the parents think that a particular situation demands it, as the following

story shows.

Adam and his parents visit Eve and her parents. The two children spend the

3 That is not true of every species — ornithologists think that Kittiwakes do not distinguish
their own offspring in the colony.
,,As* means both ,,in the same way as*“ and ,,at the same time as®.
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afternoon playing happily together with Eve’s toys. Adam particularly enjoys
playing with Eve’s furry camel and, when their time together comes to an end,
takes it home with him. Not yet having a clear idea of ownership Adam does
not recognize that the camel belongs to Eve, and that he ought not to have
taken it but ought to have left in her house. When they get home, Adam’s par-
ents notice what has happened and, because they accept that the camel belongs
to Eve, and that her right is to have the camel restored to her, they ring Eve’s
parents to tell them what has happened, and that they will return the camel as
soon as possible. They are left with the question as to how to talk about the
camel with Adam.

A%

Adam has other toys that his parents think rightly belong to him. But what
does Adam think? His experience is of playing with the toys. Does he think of
them as belonging to him, as owning them? Or does he simply play with them?

A baby still being breast fed by his mother would be likely to recognize the
difference if breast fed by another woman, and might respond negatively to the
difference but would have no idea of being entitled to be fed by his mother.
Nor would anyone try to explain to him why he was now being fed by another
person. In the story, Adam’s situation is crucially and uncontroversially differ-
ent for he is used to playing with his toys and, crucially, beginning to talk to
his parents about them and other things. He begins to talk of ,.this toys®“. His
parents may ask ,,Where is your giraffe?* As he is learning his language he is
learning his morality, that is, what is the accepted morality of his community
which he may later repudiate. He begins to learn that the toy giraffe with which
he regularly plays is his, and to think and speak of it as ,,my giraffe*. Thus he
begins to learn the notion of ownership and belonging. Because he often plays
with his giraffe, he knows that he has it, and expects to find it next morning in
the toy box where he had put it. He begins to learn in practice that it is his that
he owns it because that is how his experience with the giraffe is talked about.

When he returns from Eve’s house with her camel, his parents will try to ex-
plain to him that it belongs to Eve and, whatever his own desire, will insist that
it be given back to her. Adam begins to generalize, and to learn that he will be
required to give the owner what belongs to her. He will learn that to give the
camel back to Eve is thought to be the right thing to do. He will have learned
more or less clearly that what is to be done with the camel is to be done with
other things. But he will also learn that if no-one notices that he has taken
something without the owner’s knowledge or consent he can keep it without
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too much fear of his being discovered. He learns, as do we all, without yet
knowing the word, that what he has done is to steal and that to steal is thought
wrong. He begins to learn, clearly without knowing Justinian’s formula, that to
steal is to take without permission and so to deny someone what is their right,
their jus.

Intrinsic to proposition LI is that people have rights. Intrinsic to the story of
Eve, Adam and the furry camel is the idea that the camel belongs to Eve, that
it is her right (jus) to keep it. One who agrees with that right, will agree that
the virtue of justice is the constant and enduring intention of rendering to each
what is due. ,,X is due to NN* is the answer to the question ,,What in this (kind
of) situation is due to NN?*.

Adam discovers that what he has done is thought to be unacceptable or wrong
and that, whatever his own attitude, he will be compelled to return the camel.
He learns what will be the consequence if what he has done is discovered.
Sooner or later he will learn that actions of that type are thought intrinsically
wrong, and that not to engage in them thought intrinsically good. He has yet to
decide what his own attitude is to be. Having learned that different things are
accepted to be owned by different people in different circumstances — that is,
that people have rights and that it is accepted that one of the commonplace but
crucial attitudes to living in society is to determine what those rights are — and
that the virtue of justice is both to render to each what is their right (ius suum
cuique tribuere 1.1.3) and, when an owner already possesses what they own, to
respect their right to retain it.

There remains the crucial, and necessarily personal, question which is, in its
general context, ,,Do I respect the right of an owner to keep what they own?“,
and, in its particular context, ,,Shall I on this occasion respect the owner’s
right?* Adam took Eve’s camel simply because he wanted it. He had not yet
learned that he had no right to do so, but had — without yet knowing the term
— stolen it.

VI

His parents teach him that he had ,,stolen* the camel, that it was Eve’s camel,
that it belonged to her and, for that reason, require him to return it. Thus he
learns the universally found law, that in Buddhism is the second of The Five
Precepts: ,,abstain from taking what is not given®, in Judaism, and hence in
Christianity, is the eighth commandment of the Decalogue in Exodus 20:15
and Deuteronomy 5:19, ,,Thou shalt not steal®, in Islam in the Koran in The
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Imran’s (3:160) and The Table (5:38). Of these sources the dominant in Europe
has been Exodus.

In Exodus and the other books of the Laws, such as Leviticus and Deuterono-
my, the laws are said to be God-given. The set of laws that have come into
European culture as the Ten Commandments are introduced as divine com-
mands: ,,And God spoke all these words, saying, I am the Lord thy God, which
have brought thee out of the land of Egypt, out of the house of bondage. Thou
shalt have no other gods before me ... .Remember the Sabbath day, to keep it
holy... for in six days the Lord made heaven and earth, the sea, and all that in
them is, and rested the seventh day: wherefore the Lord blessed the Sabbath
day and hallowed it. Honour thy father and thy mother: that thy days shall be
long upon the land which the Lord thy God giveth thee. Thou shalt not kill.
Thou shalt not commit adultery. Thou shalt not steal. Thou shalt not bear false
witness against thy neighbour ... “ (Exodus 20, 1-16).

The rhetoric of the Ten Commandments (in Deuteronomy referred to as Ten
Words) is ,,command by one entitled to command®. Thus, the rules against
killing, adultery, theft, and false testimony may seem to be rules or laws be-
cause commanded by God, even as good or indifferent ways of acting until
then unknown to be wrong. On reflection it becomes clear that to think so is
utterly mistaken for they are laws of behaviour which if not sufficiently ob-
served would make social life impossible. There can be no human society in
which no-one in any sense whatsoever owns anything and anything can be
taken as one wills.

When thinking of Adam’s taking of the camel at least two quite different ques-
tions arise. Why do Adam’s parents require him to return the camel? And ge-
nerically, why is it thought wrong to steal?

There are at least three possible answers to the first. Adam’s parents may re-
quire him to return the camel simply because they do not want to risk being
discovered to have allowed him to keep it. Or they may insist on his returning
it because they think that he has in fact — although not yet in his own under-
standing of the situation — stolen it, and that they want him to restore to its
owner what he has taken and begin to learn that stealing it wrong. A third an-
swer is that they want him to give the camel back simply because there is a
rule against theft — ,,Thou shalt not steal* — that they have been brought up to
accept.
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Returning to the question, why is it thought wrong to steal? To steal is know-
ingly, and with the intention of keeping, to take from another without their
consent what they own, or are for the time being are entitled to keep — as one
might steal from X what X had borrowed from Y with the intention of appro-
priating what one had taken.

In the story of Eve, her camel and Adam, Eve was said to own the camel but,
as is often the case with every day and perfectly intelligible words, what her
ownership involved is understood in everyday conversation but is easily ob-
scured. Is she entitled to sell it or give it away? The owner of a private compa-
ny may be entitled to sell it rather than to leave it to offspring; in Europe the
present ,,owner* of a great house is often not so entitled. What is Eve entitled
to do?

v

The general form of question as to what Eve is entitled to becomes ,,what in
these circumstances is X entitled to?* The virtue of justice is the constant and
enduring intention of assigning to her what is her entitlement. Obviously, she
cannot be assigned what is her entitlement until her entitlement in this situa-
tion is discovered. Her entitlement is her jus, her entitlement or due.

VIII

When her camel is returned to her, Eve has again what belongs to her, what she
is entitled to, what in this situation is her due. Having been upset with the loss
of her camel, she is pleased that with its return. She is unlikely to think about
its return as being just but in fact is pleased with the outcome, and experiences
the imposition of the just solution as advantageous. Contrariwise, the imple-
mentation of the just solution is precisely what Adam did not want. To have the
camel returned was Eve’s jus, whereas Adam’s jus was to have camel taken
from him and given back to Eve. Thus, what someone is entitled to — what is
their jus — may not be what they want. Adam has experienced the outcome as
negative, and contrary to his wishes as the expression ,,he got his just deserts*
suggests.

Adam’s parents command him to do what they think is just, and are suffi-
ciently powerful to ensure that he does so. Eve has experienced the law — that
is, the expression of what both sets of parents consider to be just — as to her
advantage; Adam to his disadvantage. Present readers may be expected to
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agree with a rule or law requiring Adam to return the camel. That the owner-
ship of the camel remained with Eve is to us obvious but it is so only because
we distinguish between ,,giving”, ,lending* and ,,stealing*.

Adam learns that to return the camel is required of him. He is compelled to
return it, and is told that to do so is the right or just thing to do on this and
similar occasions, but experiences the compulsion as being forced to do what
he does not want to do. His parents want him not only to return the camel but
to accept that to do so is the right or just way to act. They want him to accept
that to return the camel is the right or just thing to do. They can compel him to
do what in this situation they think is just. They can try to convince him that to
take Eve’s camel is wrong, but they cannot compel him to think so. Adam may
remain convinced that he is perfectly justified in taking the camel. Likewise, it
is not possible to compel someone to be either personally convinced or to be-
lieve that a particular factual judgement — for example: ,,The set of three se-
quential numbers, 1,2,3 is the only such set in the infinite set of positive whole
numbers in which each number is prime.“ — is true.

Adam may, however, have been convinced that to have taken Eve’s camel was
wrong, and so is now faced with an entirely different question. In its general
form his question is this: when I see something I want but that I know belongs
to another and that it is wrong to take it (to steal it), what shall I do if in the
present circumstances I am reasonably sure, and am willing to take the chance,
that I shall not be discovered? He may well decide to steal when he is confi-
dent that the chances of his being discovered are small. The structure of steal-
ing is the same whether the proposed theft is relatively small — say, 20 Euro —
or very great — say, the embezzlement of millions.

The thief knows more or less clearly that the survival of society depends on the
incidence of theft being sufficiently rare to allow the society to survive. More
or less clearly he knows that, as Adam Smith wrote in The Theory of Moral
Sentiments.’

IX

,Beneficence, therefore, is less essential to the existence of society than jus-
tice. Society may exist, though not in the most comfortable state, without be-
neficence; but the prevalence of injustice must utterly destroy it.«

> The Theory of Moral Sentiments. Adams Smith. 1759, 1L.ii.3.3. Oxford U.P., 1976, p.86
¢ Ibid.
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More or less — perhaps commonly /ess — clearly the thief knows that what
Adam Smith claimed is true but that what will constitute destructive preva-
lence is unknown. The thief knows more or less explicitly — again, commonly
less — that theft tends to undermine the society within which he lives and
works, and upon the survival of which he depends, but is either oblivious to,
or insufficiently convinced, of the fact that his actions tend to utterly destroy it.

In the light of Adam Smith’s contention let us return to the story of Eve, Adam
and their parents. Were Adam’s parents to connive in his taking of the camel,
and fail to ensure that it was returned, Eve’s parents would find that injustice
had corrupted their friendship, even had it not yet utterly destroyed it Adam’s
parents would have failed to act in accord with the three principles of justice:
to act honourably, to refrain from damaging another, and to render to each
what was due. The small society that was their mutual friendship would have
been undermined, if not utterly destroyed.

The function of law is to establish a social context within which each has what
is (judged to be) theirs. Good laws state what in particular circumstances has
been thought to be just, what in the described circumstances is thought to be-
long to whom, as shown in Title I of Book II De Rerum Divisione (The Distri-
bution of Things) which determines who owns what in specified situations.

The 13" rule or law is this:

,,It has been asked, whether, if you have wounded a wild beast, so that it could
easily be taken, it immediately becomes your property. Some have thought that
it does become yours directly when you wound it, and that it continues to be
your while you continue to pursue it, but that if you cease to pursue it, it then
ceases to be yours, and again becomes the property of the first person who
captures it. Others have thought that it does not become yours until you have
captured it. We confirm this latter opinion, because many accidents may hap-
pen to prevent your capturing it.*’

Their acceptance of that opinion, which they take to be better than what had
been until then accepted, makes it the law. But just as a scientific conclusion
may be found by the majority in the scientific community to be the best avail-
able, the personal acceptance of the conclusion is an individual responsibility.
As no-one can be forced to accept a factual conclusion that they personally

7 Ibid.
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reject, so no-one in the moral community in which the law is established can
be forced to accept that it is just and, therefore, to be obeyed.

The fundamental law is ,,Do what is just.” Ideally, laws state what has been
thought and established to be just. Like any human discovery, jural discover-
ies, may be correct or incorrect, and on occasion corrupt, and ,,When a piece
of legislation is, for one reason or another, clearly evil, and prevents him from
following his conscience, the judge is morally obliged to resign. For he is not
simply a calculating machine. In contributing by his agreement to the continu-
ance of an evil order, he cannot hope to avoid his responsibility.“

X

What is accepted to be a good law is, like a scientific conclusion, what is ac-
cepted to be the best available opinion. It remains open to revision.

Finis operis

8 Perelman, Chaim: Droit, Morale et Philosophie, L.G.D.J, Paris, 1976. p. 100. [My trans-
lation].
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